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‘ - . INTRODUCTION

After substantially delaying the production of documents and data, Navient
now tries to benefit from those delays by moving for partial summary judgment on
the “steering” claims in the Bureau’s complaint (counts I and II) before the Bureau
has had the opportunity to review, or even obtain, documents and calls it has
requested. Navient’s motion is procedurally improper, and}tfh-e deadline for the |
Bureau’s 'response to the motion should bei deferfed, for three principal reasons.

First, the case is in active discovery, and just four months ago, Navient
produced 455,000 documents responsive to requests issued by the Bureau in May
2017. It 1s not feasible for the Bureau to have completed ité review of those
ddcumenté by now, much less take all of thé depositions it is entitled to take based
on the information it ieams from tﬁat review. While the Bureau’s review is
ongoing, the Bureau has discovered substantial documentary evidence supporting
its steering claims, including evidence in Defendants’ most recent production. It is
not surprising thaf Navient seeks to dismi\ss those claim;c, before the Bureau can

complete its review. Navient also filed its motion at a time when the parties are

© engaged in an extremely busy phase of discovery, with a full slate of issues to be

litigated before the recently-appointed special master, all of which need to be

resolved in approximately four months.



Case 3:17-cv-00101-RDMV Document 274-3 Filed 03/26/19 Page 7 of 75 -

Second, to this day, six rhonths after the Bureau expressed concerns to the
Court that Navient had not produced documents and calls for borrowers who had
_already been deposed, and after the Court had set forth a procedure to ensure that
those records would be produced, Navient still has not produced all of the
documents and calls requested by the Bureau. Now, as the Bureau presses Navient
on its fai/lure to produce the missing documents and calls for borrowers whom
Navient delaosed, Navient haa made those borroWers the centerpiece »of its
summary judgment motion before tha;[ dispute is even resolved. And Naviént ,
ironically claims that “the entire course of dealing between Navient and the
borrowers must be considered” (Navient Brief, at 16), e§en while it has not
completed productions that would reveal those “entire course[s] of dealing.”

Third, Navient asks the Court to grant summary judgment by engaging ina
borrower-by-borrower loan file review. But paradoxically, Navient also argues that
“isolated phone calls ara not evidence of a Company »practice."’ Navient Brief, at

- 19. Thus, even Navient seems to understand that file-level revliew for 14 borrowers
(whose records have not even been fully produced) is not the correct way to
adjudicate this case. This is not an action in which 14 borrowers brought suit
against Navient; rather, the Bureau’s allegations are that Navient angaged ina

wideépread practice of steering that was not limited to those 14 borrowers. And, as

described in more detail below, the Bureau already has uncovered substantial
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evidence demonstrating that Navient’s “Company practice” was indeed to steer
borrowers facing hardships that were not temporary or short-term into forbearance.

The Bureau should be allowed to complete development of the record concerning

\

Navient’s “Company practice.”‘

By filing the motion, Navient seeks to deprive the Bureau of an opportunity
to complete discovery — which has, thus far, supported the Bureau’s claims.
Navient should not be allowéd to short-circuit thé discovery process and the
I' develbpment of a full record for the factfinder. Thus, discovery should be allowed
to run its course, and the deadline for the Bureau’s response should be deferred
until 21 days after the deadline for motions for summary judgment, which is
cu;“rently set at November 7, 2019. Doc. 141, {4a. In éddition, so that the parties
AO not divert resources from the imI/:)oftant tasks that are necessary to briﬁg
discovery to a close so that this matter can be adjudicated on a complete record,
rather than on a piecemeal basis, the Bureau requests that ;che parties be prohibited

from filing further summary judgment motions before the close of discovery.

FACTS AND PROCEDURAL HISTORY

L ;Tl'ie Bureau’s Steering Claims

The first two counts of the Bureau’s complaint allege that Navient violated
the Consumer Financial Protection Act’s prohibitions against abusive acts and

practices, 12 U.S.C. §§ 5531(d)(2)(C), 5536(a)(1)(B), and unfair acts and practices,

3

—
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12 U.§.C. §§ 5531(c), 5536(a)(1)(B), when Navient steered federal loan borrowers
experiencing financial hardship that was not short-term or temporary into
forbearaﬁce, before or instead of advising them about income-driven repayment

~. (“IDR”) plans. IDR plans allow borrowers to pay an amount that is based on their
current income and household Size, thereby acc,:ounting for the fact that borrowefs’
incomes may fluctuate over time. The payments can be as low as zero dollars if a
borrower.’s.discretionary incbme is not sufﬁcienﬁ to pay any portion of his or her
student loans, such as during a period of unempioyment.

While forbearance can\ be appropriate for short-term or temporary hardships,
borrowers who enroll in forbearance face significant costs, which ’generally
increase the longer the borrower is in forbeara;lce, making it a significantly worse
option than IDR for borrowers experiencing a long-term hardship. Some of these
costs include the accumulation of unpaid interest and the addition of that unpaid
interest to the principal balance of the loan (typically called interest capitalization).
In addition, in some cases, after a forbearancé, a loan may be reamortized, which
can lead to an increase in the borrower’s monthly payment amount. Borrowers who
enroll in forbearance, rather than IDR, also do ndt make any progress toward

potential loan forgiveness, nor are they eligible for an interest subsidy available to

\
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borrowers with subsidized loans enrolled iﬁ IDR. The high use of forbearance is

\

also associated with increased rates of borrower defaults. !

II. Steering Did, In Fact, Occur

While the partiés are engaged in ongoing discovery and the record continues
to be developed as the Bureau reviews. Defendants’ productions and takes
additional depositions, the documentary evidence uncovered thus far, as well as
deposi‘fién testimony, ‘corroborate the Bureau’s éllegétions. For example, a June
2010 memorandum demonstfated that the culture_ of promotiﬁg forbearance at
Navient was so pervasive that the company had a “battle cry” about it: “Our battle
cry remains ‘forbear them, forbear them, make them relinquish the ball.””> A2
(emphasis in original).? The memorandum noted that, for borrowers whose

accounts Navient brought out of delinquency, 70% were being placed in

forbearance. Jd. 3

! Navient writes that forbearance and IDR are “complementary” because
borrowers “often need forbearance to allow time to complete IDR paperwork.”
Navient Brief, at 3. This is a red herring; as Navient well knows, this case is not
about the use of administrative forbearances, which are typically three months or
less and are designed to give borrowers time to apply for IDR.

2“A__” refers to a page of the appendix filed with this brief.

3> The memorandum also stated that “we are very liberal with the use of
forbearance once it is determined that a borrower cannot pay cash or utilize other
entitlement programs.” A2. Under ED regulations, “entitlement programs” refers
to deferment and grace periods, not to IDR. See 34 C.F.R. § 682.210 (describing

’




\
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The high rate of enrollment in forbearance for borrowers in distress was not
surprising in light of the fact that Navient provided its call center representatives
with a job aid that directéd reﬁresentatives to steer borrowers facing financial
difficulty toward forbearance. The first page of the job aid contains a decision tree
that gﬁides the representative to ask “Can the borrower pay some portion?” AS.
IDR plans are shown as options available to borrowers who can afford a payment,
while fofBearanCe and deferfnents a;e the only options shown to be évailable to
bonqweré who cannot make any payment. /d. Following the lead of the decision
free, the second page of the job aid is a matrix that sorts repayment options
éccofding to whether a borrower “Can Make Monthly Payments” or “CAN NOT
Make Monthly Payments.” A6. Again, IDR plans are listed only under the category
“Can Make Monthly Payments,” ‘while forbearance and deferment are the only
(;ptions listed for bdrrowers vyho “CAN NOT Make Monthly Payfnentsf’ ld

While Navient repeatedly touts in its brief that it informed students that
‘fYou could even qualify for a payment of $0!”, Na)fient employees confirmed that,

dating back to at least 2011, Navient did not offer IDR to borrowers who could not

afford to make payments. F br example, the head of all four of Navient’s call

“entitle[ment]” to deferments); 34 CFR. § 685.207 (describing “entitle[ment]” to
grace periods). )
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N

centers stated that he had not been aware, during most or all of his fenure from
2011 to 2012, that IDR was even an optidn for borrowers who pould not afford to
make payments. A9. And a Navient call center supervisor conﬁrm;ed that, through
at least 2012 and perhaps for years after that, the job aid that guided calls with |
delinquent .b‘orrowers did not include IDR as an option. A13.

Consistent with the fact that Navient did not adequately advise borrowers
about IDR, the Bureau is aiready in possession of dozeﬁs of calls in which éteering
occurred, which were obtained-through Navient’s document productions (for
example, calls attached to intemal.e_mails). And the Bureau has not 'yet obtained in
tflis litigation a sample of calls for review, but is currently in the process of
negotiating the pérameters of that call sample produétion.

Navient’s steering of borrowers into forbearance came to the attention of
third-party student loan counselors, who were puzzled by Naviént’s refusal to offer
IDR plans to borrowers who were obvious candidqtes for it. For example:

o Employees of thé 13 Group — a third-party counseling service — observed
in 2013: “We have been experiencing [Navient] reps who are refusing to
send out the IBR, hanging up after the forbearance is read, and then also
refusing to put a supervisor on the line when requested.”” A16. A Senior

Vice President from i3 brought the issue to Navient’s attention,
explaining how Navient representatives were “not wanting to offer IBR”

{
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or were making up restrictions about IBR eligibility to avoid offering
IBR. A183-84.% '

o Loan counselors at the University of Phoenix made similar observations
in 2013, following an incident in which Navient representatives “refused
to go over IBR” with a borrower with no income. A19. University of
Phoenix representatives received confirmation from two different
Navient representatives that it was Navient’s policy “that if a student says

they cannot make any payments that [Navient] go over only Deferment
and Forbearance options.” A18-19 (emphasis in original).

~ Navient’s intémal‘ema'ils also,demonstrate that Navient employees

reviewing calls were pi‘oviding samples of steering that they thought would be
brought to the attention of Navient’s CEO. For example, in February 2014, Navient
personnel ﬂaéged for CEO Jack Rémondi’s attention a borrower call where the
borrower was placed in forbearance even though she “may have qualified fo;
IBR.” A22. Through at least 2016, the issue of borrower steering had persisted,
with examplesﬁ of problematic calls having been brought to Mr. Remondi’s
attention on at least four additional occasions. A27, 29, 32, 35.

In 2017, the Department of Education (“ED”’) conducted a review of
Navient’s call center activities, and after listening to ‘a sample of calls, ED

concluded that, in some of those calls, “Navient CSRs neglected to offer the

borrower an option other than forbearance.” A40. ED noted that “[t]he use of

*1BR stands for income-based repayment, which is one of the types of plans
- that falls under the broader umbrella phrase of IDR plans. :
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forbearance in lieu of any other options can cause more undue hardship to a
borrower in the long term.” Id.

According to former employees of Navient, the occurrence of steering was
also a consequence of Navient_’s Qompen'sation policies. Navient’s compensation
policies for its customer service pe’rsonnei incentivized them to deal with célls
quickly, which resulted in borrdwers not being advised about IDR plans or being
directed toward forbearance. As on.e former employee recounted: “The cornpany
fostered a culture within the call center that prioritized speed in resolving borrower
calls. The cdmpany imposed a requirement that employees maintain an average
qall time éf approximately seven minutes. It initially conveyed the requirement
during training. Managers reinforced the requirement through regular feedback
sessions.” A88;89. Employees were informed daily or weékly how their average
call time compared with their peers through tracking sbreadsheets sent to
employees by email that showed the names of employees along with their average
qall tirrles. A former employee described these rreports as follows: “The
spreadsheet ranked employees according to the colors green, yellow, and red. Top
berformers v;zere green. Marginal performers were yellow. And poor performers
Were red.” A89. Thus, “[n]ot only did I know what my average call time was, I

knew where I stood relative to other customer service representatives.” A90.

Navient employees understood that the way to achieve short call times was to offer
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[

forbearance. If a borrower called to discuss repayment options‘, and the
representativé placed the borrower into forbearance, that could be accomplished in
under 3.5 minutes. A102. In contrast, discussing IDR would be a much longer
‘conversation. A93-94. \

Even though call representatives had their calls audited on a monthly basis
by their supervisors, this auditing was not thorough, nor was it designed to prevent
inéidents of steeriné. A sﬁpervisOr was reciuire_d to listen to orﬂy five calls per
month for each agent, and those five calls could cover any subject, including topics
unrelated to choosing a repayment plan. A100-01. Even if, in these limited audits,
a representative was deemed not to have properly dischssed IDR as a repayment
option, the representative’s conduct would not be written up in Aany way:or lead to
any sort of warning. A108-09.

Finally, Navient has always understood that sending boilerplate written
information about IDR does not give it carte blanche to .give borrowers inadequate
advice over thel phone. To the contrary, despite what Navieht is now arguing in this
litigatioﬁ, Navient has always knowﬁ that struggling borrowers faced with the
corﬁplexity of repayment option; rely on phone advice, and Navient has
encouraged borrowers to trust that they caﬁ receive accurate advice by phone.

Indeed, in 2016, Navient urged to the FCC that regulations Conceming phone

-
contact should be changed to remove “impediments . . . to reaching and helping

10
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strugéling and at-risk borrowers” because of “the importance of [phone] contact.”
© A116. Navient summarized its po‘si]tion as follows: “one thing hés become crystal
clear from Aour years of experience: live contact wifh borrowers is key to helping
them navigate the multitude of options and the complexity of fhe repayment

system.” A117.

\

III. Navient’s Incomplete Production of Borrower Records

Agai‘nst\ this backdrop bf evidence that Na?ient had a systemic practice of
steering, Navient has pﬁrsued a consistent strategy in this litigation of trying to
hinder key %spects of discovery. For example, with respect to the production of
emails, Navient initially took the remarkable position that it would produce
virtually no internal emails about the Bureau’s steering claim and various other
practices alléged in the complaint. The Bureau was required to seek the
involvement of the Court to compel production of those emails. See Doc. 74. And
indeed, the productions have and are continuing to yield evidence supporting the
Bureau’s claims, as de;scribéd above. Similarly, Defendénts resisted production .of
contact information of former employeeé, again requiring the Burgau to seek the

1

involvement of the Court. See Doc. 99. And by contacting those former employees,
. the Bureau continues to learn information corroborating its claims.

Another front in Navient’s ongoing battle to hinder discovery has been to

resist production of records and calls for borrowers whom Navient is deposing. Put

11
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. _ , N
differently, Navient has taken the position that borrowers are not entitled to see all

of the loan records and célls that Navient has in its poésession about them. See,
| e.g.,Al125-27,129, 133, 136-37, 140, 144. The Bureau raised this issue with the
Court at the Au%ust- 8, 2018 hearing, specifically noting that the Bureau had
become aware tﬁat relevant documents — such as letters dénﬁrming enfollrnent in
verbal forbearances — were being withheld for borrowers being deposed. See Aug.
8, 2018 Hearing Transcript, at 39:13—40:25. The Bureau also noted tha‘é calis in
which borrowers agreed to enroll in forbearances were not being produbed. 1d.; see
also Doc. 99. |
| At that hearing, the Court asked Navient’s counsel about its questionable
claim that producing all documents and calls for approximately 25 borrowers being
deposed would be t00 burdensome: “Aren’t the ﬁle;s of individual borrowers
maintained by‘ Navient in some coherent fashion, such that if you want to access
the file of [a] borrower it can be done without a great deal of work and effort? I
mean, are you telling me thét’s not the case?” Aug. 8, 2018 Hearing Transcript, at
51:10-14. |

Navient responded as follows with respect to borrower correspondence: “I
don’t know if you remember the old dos [sic,l DOS] screens with like black f. black
screens with the green flashing — green flashing language . . . . So it’s‘like that.

And in order — so what we look at is we look at that screen, and there’s a screen

12
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that shqws the ‘wh.ole ﬁi‘story of fﬁe loan.. .. [Y]oﬁ have to look at that screen,
;lick — click the entry, that gets se\nt’tvo anotheg part of the business, downloaded,
and then we can pré)duée it” Id at 51:23-52:1 1.. |

With respect to call reéordingé, Navient stated as follows: “And I can tell
you that the company cannot puill them by account numbers. . . . Instead, we have

i

to look-at the call notes, look at the time and date, go to the system where that call

. L . h ’)
would havebeen located, match the time and date with the agent name who took

the call and see if we can find the borrower’s cail.” Id at 52:18-24.

Based on these explanations, the Court set out the procedure by which the

‘Bureau could request documents wi';hheld: the Bureau would “look at the loan

histo;y” to be provid‘ed by Defendants, “idéntify the calls} [and”corresporidence]
that reléte to the speciﬁc' activities at issue,” and Navient would then have to “go
and try to locate those calls and correspondence.” /d. at 52:9-11; 55:19-24.
Information that the Bureau has learned since that hearing raises serious
doubts about the accuracy of th¢ descriptions Navient provided about the process,
of locating borrower correspondgnce énd calls and ﬁhe associated burden. During
an onsite visit to a Navient serviéin’g center for purposes of finalizing the Bureau’s
data requests, the Bureau learned that boﬁower cal-ls and correspondence are
indeed maintained in a “coherenit fgshion.” All correspondence can be queried by a

borrower’s social security number, and that correspondence is located in a white-

13,
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screen database (with no ﬂashing tdxt) that does not resemble DOS at all.‘ See
A147 (screenshot of database showing borrower documents queried by social
security number). In addition, dll of that corréspondence canrbe opened and
downloaded vxdthodt having to makd contact with ano'ther business area./And in
separdte databases (Which, again, have white scrdens with no flashing text, and do
not look like DOS), a borrower’s calls typically can be retrieved simply by -
querying that borrower’sv phone nUmbe£. See-A149, 151, 153 (scfeenshots of
databases showing borrower calls queried by phone number). Indeed, a current
Navient call supervisor described the process of locating calls ds straightforward: .
“I usually don’t struggle to find calls. Like it’s pretty easy to find the calls most of
the time. ... T honestly have never had a time that I’ve run into where I codldn’t
find a call.” A103, 105. In sum, the documents for specific borrowers are
segregated in “coherent fashion,” and claims of excessive burden to download all

of those documents do not withstand scrutiny.’

~ ° It would seem to take more effort for Navient’s counsel to engage in a
process of listening to all calls for a borrower, and reading all correspondence with
the borrower, to determine what to produce ‘and what to withhold, rather than to
simply produce all of a borrower’s documents and calls. And, on some occasions,
Navient has delayed borrower depositions due to the inability to timely make their
selective production of records for the borrower to be deposed. Thus, it appears
that the culling exercise that Navient’s counsel performs, not the process of

14
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After the August 8, 2018 hearing, bursuant to the Court’s instructions,
Navient produced a loan history log for each borrower, printed from a screen in
their servicing system, so that thé Bureau could determine what potentially
relevant items on those logs were withheld and should have been produced.® The
Bureaﬁ-compared Navient’s productions for borrowers with their loan history logs,
and discovered a sigr;iﬁcant volume bf potentially relevant calls an.d |
correspondenée that had not been produced. (A 26—pdge list of documents‘and. calls
that the Bureau believed had not been produced is attached at A156-81). The
Bureau requested thatANavient produce all of those documents and calls on
December 7,2018. A155. To date, Navient has not yet produced all of the calls and
correspondence on that list, despite the procedure that the Court set forth at the

August 2018 hearing requiriﬁg them to do exactly that.” The Bureau also expressed

gathering all documents and calls associated with the borrower, i$ what is labor
intensive.

6 These logs should have been produced in advance of the borrower
depositions, as they are unquestionably relevant. Navient’s counsel admits that
they consulted these logs to determine what to produce, and thus they made the
conscious decision that the logs themselves would be among the items to
improperly withhold before the depositions occurred. The logs include relevant
information about the specific dates borrowers contacted Navient, and in certain .
instances, the apparent outcome of those calls. '

7 The Bureau received a small production of documents and calls on
February 5, 2019 in response to the 26-page list from the Bureau. The Bureau is in
the process of reviewing that production, but it is evident to the Bureau that some

15
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/

concerns that some loan history logs had been improperly withheld (A155), anci
Navient did not respond to that concern.

While the Bureau is continuing to pursue this issue with Defendants and
intends to seek relief if relevant récords continue to be withheld, Navient ironically
has made the experiences of borrowers whose records fhey have not fully produced
the centerpiece of their motion. |

STATEMENT OF OUESTION INVOLVED

Should the deadline for Bureau’s response to Navient’s motion for partial
summary judgment be deferred until 2i days after the deadline for filing summary
judgment motions, and should the parties be prohibited from filing further
summary judgment motions before the close of discovery?

Suggested answer: Yes, because: (a) the parties are in the middle of active
discovery; (b) Navient has acknowledged that this case should be about “Company
practice” (Navient Brief, at 19), and while the Bureau is still reviewing Navient’s
document production, the Bureau has already uncoyeredAsubstantial evidence

showing a “Company practice” of inadequately advising borrowers about IDR; and

items from the 26-page list have not been produced. It appears that some of the
calls on the 26-page list were not retained, but the Bureau has not received a
response to its inquiry regarding which calls were not retained and when the non-
retention occurred. See A155. ‘

16
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(c) the motion is based on the experiences of specific borrowers for whom Navient
has not fully produced potentially relevant documents and calls.

ARGUMENT

Navient’s motion is premature because discovery is not complete.
Accordingly, the Bureau’s response to the motion should be deferred until 21 days
after the deadline for summary judgment motions, which is after the close of all
discovefy. In addition, for the efficiency of this“case — including so'that the parties
can focus their efforts on bringing fact discovery to a close in four months — further
summary judgfnent motions before the close O,'f discovery should be prohibited.

Navient’s motion is an attempt to short-circuit the Bureau’s ability to create
an adequate record through the discovery process. Yet “it is well established that a
court ‘is obliged to give a party opposing summary judgment an adequate
opportunity to obtain diécovery’ e because, by its very nature, the summary
judgment process presupposes the existence of an adequa;te record.” Doe v.
Abington Frie>1ds Sch., 486 F.3d 252, 257 (3d Cir. 2007); see c_;lso Shelton v.
Bledsoe, 775 F.3d 554, 565 (3d Cir. 2015) (noting that “[i]f discovery is
‘incomplete, a district éoun is rarely justified in granting summary judgment”).

Navient is undoubtedly aware that it is not feasibfe for the Bureau to have
completed review of Navient’s document productions. Navient recently insisted

upon seven weeks to review the Bureau’s forthcoming production of the non-

17
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f)rivileged documents from a universe ;)f 55,000 documents mentioning the words
l“Navient” or “Pioneer.” See Doc. 155, at 1. Thus, it ‘is not realistic for Navient to
eﬁpect the Bureau to review a voiume of doéuments that is over eight times as
large in the four months that have elapsed since Navient produced those |
documents, let alone for the Bureau to supplement its Rule 26(a)(1) disclosures and
notice and take additional depositiQns based on information from-those documents.
" In addition, in mid-January 2019, Navient“produced certain borrower data that the
Bureaﬁ requested in February 2018; the 11-month production pefiod included
approximately 9 months in which Navient sought to block the production entirely.
This delay préveﬁted the Bureau from being able ‘tco analyze this data and select a
call sample for productiQn based on the data by this point in the discovery process.
Navient also delayed production, until September 2018, of contact infc;nnation for
former call center employees, which limited the Bureau’s ability to interview these
individuals, supplement ﬂlle Bureau’s Rule 26(a)(1) disclosures with additional
. potential witnesses, and notice and take depositions, if necessary. Had Navient
produced this information when its interrogatory responses were due in late March
2018, the Bureau could have begun its outreach over five months earlier.

In addition, though the review of Navient’s productions is ongoing, the

Bureau has already obtained significant evidence showing that Navient’s

“Company practice” was that it did not adequatély advise borrowers about IDR. As

-

18
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described abové, this evidence includes internal emails, job aids, calls,
observations from third-party student loan counselors, a review by ED, and
Navient’s own acknowledgement about the importance of calls with borrowers in

helping them understand repayment opti‘ons.'The Bureau should be allowed to

’fully develop this evidence, including by completing its review of Navient’s

productions and by obtaining a sample of calls.

Finally, as described above, Navient’s motion is premised on the

~ experiences of borrowers whom Navient has subpoenaed and deposed, yet Navient

has not produced all of the correspondence and call recordings that would allow for

13

these borrowers’ experiences t(; be fully understood. For example, even though
many of those borrowers ultimately enrolled in IDR, that is not surprising: it is
possible that Navient changed some of its practices in response to the Bureau’s
investigation, this lawsuit, and the lawsuits filed by the Attorneys Genefal of five
states, and thus many borrowers who had extended periods of forbearance wére
eventually informed about IDR dﬁring phone conversations with Navient and
enrolled in IDR. However, for the periods preceding IDR enrollment, Navient has
not produéed relevant documents c;)nceming those borrowers (such as Aletters
confirming enrollment in verbal forbearances), as well as numerous calls in which

forbearance enrollment occurred. Their experiences cannot be accurately and

19
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completely preSe_nted until all of their relevant documents and calls are produced
and analyied. ,

In light of these factors, as well as a host of discovery issues to be litigated
before the special master, an adequate record in this case has yet to be developed,
and summeiry judgment is inappropriate. See, e.g., Smithson Av. Rizzo,2015 WL
1636143, at *5S (M.D. Pa. Apr. 7, 2015) (denying motion for summary judgment
as premafure); Humbert v. Kurtz, 2008 WL 719244, at *8 (MD Pa. .Mar. 14,
2008) (same); La Fata v. Raytheon Co., 223 F.Supp.2d 668, 680 (E.D. Pa. 2602)
(same). | | ’ |

The information asymmetr}; found in enforcement actions such as this
disproportionately favors Navient. Its conduct is at the heart of the case, and it is in
possession of the vast majority of relevant information. The above-de‘scribedv
events have éxacerbated this asymme.try, putting the Bureau at an unfair
disadvantage. This case involves important issues affecting potentially hundreds of
thousands of consumers. The factfinder should have a full evidentiary record to
resolve these issues. See, e. g., Doé, 480 F.3d at 257 (noting that deferring
consideration of ‘sﬁmmary Judgment is particularly appropriate “Wﬁen there are

discovery requests outstanding or relevant facts are under the control of the

moving party”’). The Bureau would be severely .prejudiced by a premature

20 ' o
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\

adjudication of a summary judgﬁment motion, especially in light of Navient’s
delayed and incomplete produétions to date.
JIn addition, in light of the discovery issues that need to be resolved, it would
‘be inefficient for the parties to litigatg, and for the Court to adjudicate, a summary
judgment motion now. The parties should be working toward resolution of a litany
of discovery disputes to complete development of the factual record in this case,
not diverting resources to brieﬁﬁg premature motioﬁs. Particularly in light of
potentially serious issues concerning Navient’s deficient produéti'cm of records
relating to borrowers who have already been deposed and who are at the center of
Navient’s motion, the record in this case is “so significantly clouded . . . that
resolution of [a] motion for partial summary judgment . . . at this time would
constitute an inefficient use of judicial resources and frustrate the purpose of
summary adjudicétion.” Adv;znced Fluid Sys., Inc. v. Huber, 2015 WL 1729375, at
*1 (M.D. Pg. Apr. 15, 2015); see also Dean v. Douglas, 2012 WL 6151137, at *6
(M.D. Ga. Dec. 11,2012) (denying motion for pértial summary judgment on the |
basis of efficiency); In re G—] Holdings Inc., 2007 WL 1412294, at *4 (D.N.J. May
14, 2007) (same).

CONCLUSION

For the foregoing reasons, the Bureau respectfully requests that the Court

enter the attached proposed order deferring the deadline for the Bureau’s response

)
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to Navient’s motion for partia_lssummary judgment until 21 days after the deadline
for motions for summary judgment and prohibiting the parties from filing any

further summary judgment motions until both fact and expert discovery have

concluded.

'Da'ted: February 6, 2019 ~ Respectfully submitted,
Kristen Donoghue
Enforcement Director

David Rubenstein
Deputy Enforcement Director

Thomas Kim
Assistant Deputy Enforcement Director

/s/ Nicholas Jabbour
Nicholas Jabbour, DC 500626
(Nicholas.Jabbour@cfpb.gov; 202-435-7508)
Manuel Arreaza, DC 1015283
(Manuel.Arreaza@cfpb.gov; 202-435-7850)
David Dudley, DC 474120
(David.Dudley@cfpb.gov; 202-435-9284)
Ebony Sunala Johnson, VA 76890
(Ebony.Johnson@cfpb.gov; 202-435-7245)
Nicholas Lee, DC 1004186
(Nicholas.Lee@cfpb.gov; 202-435-7059)
Andrea Matthews, MA 694538
(Andrea.Matthews@cfpb.gov; 202-435-7591)
Enforcement Attorneys '

1700 G Street NW
Washington, DC 20552
Fax: 202-435-9346

Attorneys for Plaintiff

22



Case 3:17-cv-00101-RDM Document 274-3 Filed 03/26/19 Page 28 of 75

~

CERTIFICATE OF WORD COUNT

Pursuant to Local Rule 7.8(b)(2), I hereby certify that the foregoing brief in

opposition contains 4614 words.

/s/ Nicholas Jabbour
Nicholas Jabbour, DC 500626
Nicholas.Jabbour@cfpb.gov
1700 G Street NW
Washington, DC 20552
Phone: 202-435-7508
Fax: 202-435-9346

Attorney for Plaintiff
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APPENDIX TO PLAINTIFF’S BRIEF IN SUPPORT OF ITS MOTION TO |
DEFER THE DEADLINE FOR ITS RESPONSE TO DEFENDANTS’
MOTION FOR PARTIAL SUMMARY JUDGMENT AND

TO PROHIBIT FURTHER MOTIONS FOR

SUMMARY JUDGMENT BEFORE THE CLOSE OF DISCOVERY

Email chain among borrower, Bureau s counsel,
Defendants’ counsel ‘

‘Exhibit Description of exhibit Beginning
‘ page
. number
@ (Navient intémal-rﬁeinOrandum) QAZI)
@\ Navient job aid) @)
?\3_; (Ei(cerpté from depasition of Matthew Bailer) \é_)
@ {Excerpts from deposition of Suzanne Croft) (@
5 Internal emails from i3 Gfoup Al4
6 Emails between Navient and University of Phoenix _ Al7
T} (Internal emails fron_lﬂ_l}lawent' @21}
f§:\, - |Internal emails. frowmv ﬁé;;é;t; ;@;2@
9 Department of Education Site Visit Review A38
10 | Declaration of Lynn Sabulski AS8S
(11) (EXcer/ISts from deposition of Johnathan Powell) (A98)
12| Excerpts of Navient comments on FCC proposed Alll |
regulations '
13 Excerpts from borrower deposition Al21
14 A128
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)

15

Email chain between Bureau’s counsel and Defendants’ A132

counsel
16 Email chain between borré)wer and Defendants’ counsel A135
17 Email chain between borrower and Defendants’ counsel Al139
18 Email chain between borrower and Defendants’ counsel Al43
19 Screenshot from Navient correspondence database Al46
20 Séreenshot from Navient call database Al148
21 Screenshot from Navient call database A150
22 Screenshot from Navient call database Al152
23 Email between Bureau’s counsel and Defendants’ counsel Al54
24 | Email chain between i3 Group and Navient A182
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Jack;

S

CRS is meeting with you in June for a business review and we are planning on discussing the topics you brought up on
the attached document. As a preview to our June meeting, the “not so short” answers to your questions are below.

Question #2) ED COLLECTION STRATEGY?

The.Vision for CRS and the ED servicing business has not changed from what we presented to you in December. We
want to put urselves {CRS) outiof businesses by driving horrowers to self-serve and use automation via email text,
‘web, letters, dialer, VR etc. We recogmze that this is a thin margin business, therefore, our goal is to drive down unit
cost whrle maximizing fee reveniie and winning the default scorécard. As-of taday, CRS, IT, and Channel strategies,

", have been unsuccessful in getting low-cost, self—servlce channels operationalized. Emdil is up and runmng but
the other ¢hannels are still in development.

We view Borrower Education as another key component of our mission. There aré numerous programs in addition to
FORB that allow students to resolve their delinguency. We need to point them to the optrmal solution based on their
unique circumstances (optimal solution for the student and the firm).

‘Desk Loads and Bucket Segmentatlon Strategres « CRS pools the entire 60+ delinquent ED borrower 'base and calls it on
the dialer about 2.5 times darly with abiout 110 agents. Account loads are in the rieighborhood of 1,800, We have
targeted strategies to maximize servicing feé revenue in the early stages. In the 1-30 and 31-60 day buckets we use
models to determine who is likely to self-cure, we.then dial and email everyane who is not likely to cure in orderto
“throw them over the fence” to the: higher fee tier (example = ~$1.44 average delinquent borrower fee flipped to the
~$2.11. up to date borrower fee). Team Tomko built the models and will be validating the effectiveness.

The only other “bucket segmentation” strategy that we have in CRS involves a team of 20 collectors who are working.in
a pre-charge-off capacity, 270+., This is not a fee revenue strategy but an effort to prevent defaults on borrowers who
landed in severely delinquent buckets as part of the PUT process and ECASLA. We implémented thie pre-charge-off
strategy in the short term to get out of the gate strong on the scorecard; whether it makes sense long-term is TBD.

Forbearance - Our battle cry remains "forbear them, forébear them, make them relinquish the ball." Said another way,
we are véry liberal with the use of forbearance once it is determined that a borrower cannot pay cash or utilize other
entitlement programs. Generally speaking, out-of every 10 resolved ED borrowers, 7 will forbear, 1 will pay cash, and 2
will use a deferment or some other entitlement. That mix is likely to change over time as we improve our. ability to
communicate the benefits of ard fulfrll other programs such as “Income Based Repayment.”

+Dollars Collected in CRS alone, we are collecting about $150/mm per month and resolving about 40,000 borrowers -
these are not meéaningful metrics by thémselves. ‘A more useful perspective would be the defaultrate trend. Our ED
default rate is trending towards 12% - 15% versus FFELP historical default rates of roughly 10% (See Chart 1 below fora
companson of ED and FFELP collection rates). This performance gap should be expected g given the adversely selected
portfollo inNED. Proprietary school borrowers make up over 60% of the 1+ delinquent ED portfolid versus about 40% of
the 1+ delinguent FFELP portfolio (Prop school delinquency runs nearly double non-prop). Dnvmg the performance
variance to a lésser degree are the staffmg/ dialer issues that we faced in Q1:dué to the fact that the delinquent
borrower count was more than five times the budgeted / planned volumes. Although ED is lagging in default
prevention pertdrmance when compared to FFELP, we should not assume that we are lagging behind our three
competitorsin the ED Servicing contract. To state the obvious, we won't really know where we stand relative to the:
competition until the scarecard results are published on a quarterly basis.

Confidential Pursuant to Protective Order NAV-02040938
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t

Questions #3 and #4) COMBINING SERVICING, COLLECTIONS, AND SALES INTO A SINGLE P&L UNIT

Yes. We don't believe the current structure is optimal and we would support evaluating a re-org. Although combining ™
Servicing and Collections makes sense, we need to include the P&L Manager and the Dept. of Ed relationship folks all
under one organization. This appears to tg\e what you are proposing.

Chart 1: CRS Collection Rates in ED and FFELP.

—

Cummulative Collection Rates - Comparing ED and FFELP T m:_ o

Delinquency Cycle  60-80 91-120 121-150 151-180 181-210 211-240 241-270 271-300 301-330 331-360 361-390 UHI]EHIIK‘I'EIH% !

. _ . ACTUAL FORECAST [
ED Public 13.88% 41.26% 57.79% 67.63% 74.42% 78.55% 80.43%) 82% 83% 83%  83% Al - - :
ED Proprietary Gﬁm !
ED Private 19.929% '57.05% 69.53% 75.14% 80.12% 83.42% 8509%| 87% 88% 88%  88% N deh" Uent ED !
ED TOTAL T4 31% 44.40% 56.75% B3 81% 70.13% 74.60% T723%] 82% 63% 8i% 8% | NJ | foatesnaes |
ACTUAL about40% o

FFELP Historical 36.51% 64. 47% 72.69% 77.95% 81.30% 85.48% 87.95% 80.22% 90.81% 90.82% 90. 96 m} |
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, ’ Page 1
UNITED STATES DISTRICT COURT

FOR THE MIDDLE DISTRICT OF DELAWARE

CONSUMER FINANCIAL

PROTECTION BUREAU

Civil Action No.

3:17-Cv-00101-RDM

VS. -
NAVIENT CORPORATION, et al.
, )
Philadelphia, Pennsylvania

Friday, November 16, 2018

taken

,ORAL D?POSITION of JOHN MATTHEW BAILER,
pursuant to n;tice, held in the offices of U.S.
Attorney's Office, One Independence Mall, Suite 1250,
Philadelphia, Pennsylvania 19106 commencing at 9:36A
\

a.m., before Angela M. King, RPR, Court Reporter -

Notary Public there being present.
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Page 148
1 A. I don't remember .
2 Q. Was there aﬁy email traffic regarding the
3 availability of a zero dollar payment IBR?
4 | MS. DRYHURST: Objection to form.
5 THE WITNESS: I think during my tenure,
6 | 'there-was more email traffic around that
7 concepﬁ. My recollection when we first started
8 atyéefvicing, it wasn't clear to me, anyway,
9 that that was'an option.
10 BY MR. LEE:
11 Q. And you mentioned toward the end of your ﬁenure.

12 Are we talking the first couple of months of 20127
13 A. Yeah, thereabouts.
14 Q. Okay.

15 A. End of 'll, early '1l2. Could,have that wrong, but

16 it generally, you know, eight years ago, six years ago.
17 I thought it was towards the end of my tenure, we were
18 getting more guidancé from the department on that

19 topic.

20 Q. So this document Exhibit 12 was being developed

21 prior to wben-&ou became aware that zero dollar payment
22 IBR was an option?

23 . lMS.-DRYHURST: Objection: Misstates

24 testimony. (

25 ‘ THE WITNESS: My recollection is at the

A9
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TRANSCRIPT OF PROCEEDINGS

CONSUMER FINANCIAL
PROTECTION BUREAU,

Plaintiff, Case No. 3:CVv-17-00101

NAVIENT CORPORATION, ET AL.,

B . I N

~Defendants.

N

‘DEPOSITION OF: Suzanne Croft

Pages: 1 through 175
Place: Indianapolis, Indiana

Date: November 27, 2018

HERITAGE REPORTING CORPORATION
. Official Reporters
1220 L Street, N.W., Suite 206
Washington, D.C. 20005
(202) 628-4888
B contracts@hrccourtreporters.com
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10

11

12

13

14

15
16
17

18

21

22

23
24

25

o » o W

20

I believe so.
What is the repayment hierarchy?
What is it specifically?

AN

Sure. I mean, describe it specifically or

"generally.

So, generally, it's asking a éustomér probing
guestions to get them into the best option
possible. i

So that can véry, but essenﬁially we would
want the customers to be in some sort of a
repayment option. And, then, if that doesn't work,
ydu would move down to any sért of deﬁerments that
could be availéble and then forbearances. That's

~

general. ) ,
Okay. Going to/that first tier that you discussed,
the options.that you would present befored
deferments or forbearances, you called them
repayment options.

What are those repayment options?
At that point?

Correct.

I don't remember all of the repayment options that

were available at that point .in time, but I do

remember graduéted repayment options, maybe

extended repayment options.

Heritage RgRﬁ ting Corporation
(202) “628-4888
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18-

19

20

21

22

23

24

25

- ORI o L )

21

Okay:. Any others?.

At thaé point, not that I remember.

Did it change over time?

Yes.

And how did it change?

The incqme-drivén repayment options started to
intégrate into our everyday repayment options

offering.

i
+

Q And when did the IDR plan start to integrate?

I don't remember the exact time. ‘
Okay. But at least as of 2012, they weren't
integrated into . .the repayment hierarchy?

MS. BILBROUGH: dbject to the form.
You can answer.

MS. BILBROUGH: You can answer if you know.
When I -- I don't remember the exact date.
Okay. So just going back to 2612, you indicated
that the repayment options were graduated and
extended, and IDR was integrated at a later point
in time; is thét‘right?
Correct.
Okay. What was taught during the training about --
was the concept of an IDT discussed during the
traiﬁing?

Yes.

Heritage Rgaﬁgting Corporation
(202) ~628-4888
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A25

Confidential Pursuant to Protective Order

NAV-02336043
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‘' You know,'we‘héve all different kinds
of call listening, so it's hard to enumerate.

Q. What 1is the minimum requirement for the
number Qf calls that you have to listen to for each
agént each month?

A. It's around that five to ten. I don't
know the exact number there.

Q.  Is there a policy document that indicates

an exact number?

A. No, there's not a specific document or
anything.
Q. Is there a policy document that sets forth

the-broéedures for listening to calls?
- A. Not that I'm éwarg of. I mean I --
honestly, I've been there so long that they - they
go over that stuff with new supervisors, so there --
I should say i don't have awafengss of that because
I've been doing it for so long, yoﬁ know? So

Q. How do you choose tHe minimum five to ten
calls you.listen to per month for an individual
agent? ’

A. \ Certainly.‘ So -- so we as supervisors
havé to-listen to, you know, a cali that's longer

than 15 minutes for each agent. The team leaders

hé%e to listen to calls that are longer than 10

Ty Siicdacd e FITERYED
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minutes.
And then we essentially when we coach
our agents we listen to, you know, shorter cal}s and

medium calls. I listen to calls with my agents;
N _

" almost every time I meet with them, so I probably

listen to, you know, two a coaching at least.
Q. So,fdr the five to ten minimum per month,

one has to be longer than 15 minutes. Are there any

~other criteria? ,

A. Not specifically. All right. So, there --
there’s different reports, likeé the low talk time
;eport. So if somebody comes up on that for, you
know, going un&ef a cerfain amount of time in
resolving an accbunt, we'fe going to listen to that

call.

There's -- there's first call

‘resolution calls. So we kind of -- -you know, if --

if the borroWer;does hot gef the help that they need
to get into the right repayment option, so if
somebody.doesn't explain.

You know, if they're goiné through an
inéome—driven repaymenf plan and the borrower still
‘needs assisﬁanée,~we're going go help coach that
\aéent on how they could better provide like a ‘hey,

here's how you fill.out.this'application, let me

— s r — rree — ~ rarvroromT—
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need to.listen to, and that we listen to them to
Verify everything was done corréctly.

Q.. Does that report contain every insﬁance in
which a.call was under 3lmiﬁutes and.30 seconds and
résulted in forbearance or is it something else?

A.. Forbearance primarily. If they did a
payment under that amount, if they probably did like
a graduated repayment option.‘ Those are pretty much
the -- and also if they did.like‘a -- I don't know
how to describe it. Like a FORA FOéN, which is like
what we use to -- a temporary forbearance we place
tﬂat's lik? -- the FORN is non-capitalizing. You
know,'in case we send somebody paperwork to fill out
or something to give them the 60-day hold that's
non-capitalizing to, you know, apply for an
income-driven repayment plan or a deferment, those
calls as well\that\are under like a certain -- that
certain like threshold of 3 minutes and 30 seconds.

And we do it as like a check to make
sure they're’'doing everything correctly and -- you
know, because sometimes people call in and they're
very specifically that they want things, but we like
to have thqse checks in place.

(Reporter requested clarification of

a term.) /
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Q. -— earlier calls on that screen that'you
sée, right?
A. Yes.
Q. : Okay. Are there any-other tools that you

can think of to kind of expedite locating a call if
you know the date aﬁd the borrower name but not
necessarily the phone number?

A. By the date and borrower name, no. Iﬁ the
past like if’1I struggled.to find a call, I maybe
reached oﬁt to my dialer team and said hey, can you
help me find this call with this phone number

attached to it like if I knew it was via a certain

:phone number and maybe they have helped me. But

yeah, not -- not really by borrower name, no, not

that I could think of. But there might be. I

don't -—- I'm not really aware.
Q. Okay.
A. It's I usually don't struggle to find.

Like it's pretty easy to find the calls most of the

time, you know?

Q. Okay. Have you ever 'not been able to find
a call?

A. No.

Q. And when you were using the NICE software

instead of ICBM, was it the same search criteria

A103
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that you could use to locate calls?

/

A. It's been some time, so I believe it ‘was

pretty similar. I haven't used them forever,

\

honestly, you know, so the thousands of calls I've

listened to, you kind of -- it's kind of a blur, but
I -- from what I remember, it was similar. '
Q. Okay. Were there any other systems you

used[}you‘ve used during your time at Navient to

/

listen to calls besides ICBM and NICE?

A. Not that I can remember, no.. No.
Q. Okay. And just so I understand all the
criteria that you can search by in ICBM. I ‘know

\

we've been through phone number, we've been through

the date. There's the recording ID and the agent.

Are there any other criteria that you can search by?
iA. Just the coﬁple opher,ones I mentioned to

you. By like the person who scored a quality call,

the person who was scored.. There is other criteria;

just nothing that I really use, you know?

Q. Right. And you said -- remind me. Did

'you say you could search by disposition if it was a

CRS call?
A. Correct. You could select like, you know,
includes these words in the disposition or it

doesn't include this, that kind of thing. Like if,

A104
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and, or statements somewhat.

0. Okay. Was there ever a time in NICE when-

you couldn't locate a call you were looking for?

A. No, I honestly have never had a time that
I've run into where I couldn't find a call.
Q. Have you ever had a situation where

someone was placed into forbearance without any

contact whatsoever? So in other words, there was no

}
call with the borrower, there was no -- there.was no

forms submitted by the borrower. It was basically

1frauduleﬁtly done without the borrower's[permission‘

e

without any call whatsoever!

A.  Yeah, I'mean at some point there's been
agents who have dbne something of that natﬁre. You
know, and then typiéally obviously when that ha?pens

and it's discovered, we investigate further and kind

of take the appropriate action that's needed. A

PDA,'coachihg depending on how severe it was, you
know.

Il

Q. Okay. 1In those situations how &ould -=
you know, if you saw that\——'how would that
situation be detected since there is no call to -
to locate?

A. Since there is no call to locate?

Q. Right. How would you -- how would you

e
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we assessed them correctly. You know, I might bring
it up to my manager because it is pretty -- you

know, that agent might need a lot of coaching to get
that call flow straightened out.

~ You know, I definitely would
obviously meet with that agent as.well and kind of
come up with a coaching plan to -- to help them kind
of navigate through those calls better becauseythat
should have -- that call should have been a lot
better for her and the éustomer, you know?

Q. Okay. Would & call like that

- automatically trigger any disciplinary action? Or

would that be like a verbal warning?

A. Yeah, I mean for -- depending on the
infraction and the level, yeah, we définitely would
take the appropriate steps based on tﬂat level of
risk for those specific infractions.

Q. Okay. If there was no compiiance issue.
Lei“s éay that the agent presented all of the

informaqion, you know, .about say forbearance

~

accurately --
A. Sure.
Q. -— and the big issue was just that she did

not go through income-driven repayment with the

borrower. She didn't adequately ask questions to

= — rrTr T = = pory = errmrearTes
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1 probe the borrower's situation and determine that |
2 inbome—driven.repayment might be appropriate for
3 that borrower's circumstance, but otherwise every
4 other aspect of the call was fine.
5 A. Sure.' |
6 Q. Would that only warrant a quality write-up
7. and not a compliance write-up?
8 . A. So -- and there's not really a quality

9 write-up. The way that it would impact her quality,

10 that is if this is a score that went towards her
11 incehtive and she féll under a certain percent, it
12 could reduce or even eliminate hér bonus. So that

13 definitely could happen if it was that bad, you.
14 know, because I pfobably would take offﬂa lot of
15 = points for this one.

16 | - But it also would, you know, be

17 followed up by me listening to the call with the
18 agent, trying to ask them what they saw was wrong
19 with it and kind of going over each piece and, you

20 know, tfying to put that coaching plan into

N 21 practice, so
22 'Q. Would thaf be -- would this be a verbal.
23 warning only?
24 A. I honestly am nét a hundred percent sure
25 of what would be assessed, you know What I mean? So

T A107
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1 I don't know.

2 Q. ' Okay. So again if there was no compliance
3 issue on the call and it was -- it was just --

4 A. Calliné.

5 Q. -- it was just about not advising the

6 borrower about income-driven repayﬁent options, how
7 would you treat that from -- from a quality

8 standpoint?

9 _ A. As far as scoring or just how I'd handle
10 it?,
11 Q.  In terms of what the consequences for the

12 employee would be.

13 A; _ Okay. Yeah,_I mean there —-- the direct
14 _ consequences would not be a write-up or something.
15 The’directlconsequences would be coaching, review
16 it, figure out what we need to do to change her

17 'praétices moving forward. |

18 ‘ Tﬂe score would be a direct

19 conseqﬁence which could trickle into her‘inceﬂtive,
20‘ you know what i mean? I could see an agent like

21 this who has those calls could be somebody who, if

22 you continued to speak to a borrower like that and
23 you don't really give them the proper explanation,
24 then sure, it could trigger escalation calls, which

25 maybe you have longér talk time now, maybe you're
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not getting as many resolves, which maybe hurts your
performance because you're not really helping people
the way you should, you're not taking the right
steps, yod know? Which tends to lead to that long
talk time.

So those are the impacts I think that.
you would see, but again there's no direct -- there

would be no direct, you know, warning for that if

there was no compliance issues, no —-- no PDA
exactly.
Q. Okay. So there would —-- there would be no

verbal warning and no written warning that would

emerge from a call like that? Again if there were

no.compliancerissues, it was just about not properly
advising about.repayment options.
MS. DRYHURST: Objection, form.

A. Correcf. 'To clarify it, the only time
that -- you kﬁow, so typically, you know, if this
was my agenf and this was a one-off call énd she had
this call,and it was all quality stuff and I coached
her on it and a week passes and she doesn't improve?
You know, when you have people who you contihue to
coach and they continue to make these ﬁistakes and
maybe it doesn't fall into compliance?

Maybe then, you know, a week -- like
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I said, we come up with an action plan or I could

talk to employee relations about potentially 1like

a -- I don't know exactly what they call it. Like a
pattern of -- of -- you know. But that would be in
a very intense situation where somebody -- you're

meeting with somebody and‘they're just not listening
to you and they're not correcting it. Typically
people correct their -- you know, they correct their

mistakes and they use the instruments that you give

-them to be successful.

Q. Okay. So if thisfis just about not
properly advising about repayment options, no
compliancé issues; all the information given is
accurate, it would be a coaching situation and you
would monitor it to determine if the problem

persists?

A. Yeah. Correct.

Q. Do you recognize that agent's voice at
ali?

A. " No. No idea.

Q. - She referenced 60 months éf voluﬁtary

forbearance. Is 60 months still the maximum of
voluntary forbearance that's allowed?
A. It really depends on wha£ -—- what we're

looking at here. If they're commercial-based loans,

“A110




