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Introduction

The student loan system is broken. Time and time again, the Department of Education (ED) and its contracted
student loan servicers violate borrowers’ rights,' break promises to public service workers,? and wholly fail to

implement basic consumer protections required under the law.?

This report outlines additional new evidence that ED and the student loan industry cannot be trusted to comply
with basic legal mandates for borrower protection—this time, even in the face of congressional action to combat
the economic fallout of a deadly pandemic.

Our investigation revealed

As part of its investigative work around the consequences of that the Department of

COVID-19 for student loan borrowers, the Student Borrower Education and the student

Protection Center (SBPC) uncovered never-before-seen data and loan industry’s failure to

correspondence between ED and federal student loan servicers enact legally mandated

related to their bungled implementation of the protections required student borrower protections
during the COVID-19

pandemic runs even deeper

under the CARES Act. Our investigation revealed that the
Department of Education and the student loan industry's failure to

enact legally mandated student borrower protections during the

than previously known.

COVID-19 pandemic runs even deeper than previously known.*

" Administrative Wage Garnishment Complaint Against Department of Education Secretary Betsy DeVos, Student Borrower Prot.
Ctr., https://protectborrowers.org/suing-betsy-devos-to-stop-illegal-wage-garnishments/.

2 Press Release, Am. Fed'n of Teachers, Class-Action Lawsuit Launched Against Student Loan Servicer Navient over PSLF (Oct.
3, 2018), https://www.aft.org/press-release/class-action-lawsuit-launched-against-student-loan-servicer-navient-over.

3 New Government Data Exposes Complete Failure of Education Department’s Income-Driven Repayment Program, Nat'l
Consumer L. Ctr. (Mar. 8, 2020), https://www.nclc.org/uncategorized/new-government-data-exposes-complete-failure-of-
education-departments-income-driven-repayment-program.html.

4 Samantha Chatman, Lawsuit: Student Loan Company Great Lakes’ Error Causes Widespread Credit Score Drops, ABC7 (June 16,
2020), https://abc7chicago.com/what-is-credit-score-a-student-loan-great-lakes-loans/6237227/.
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In particular, in tens of thousands of newly uncovered cases, federal student loan servicers told consumer
reporting agencies (companies like Equifax, Experian, and TransUnion) that borrowers across the country had
stopped paying on their student loans—an action that appears to have violated borrowers’ rights under the
CARES Act and may also violate federal and state consumer financial law, particularly the Fair Credit Reporting

Act (FCRA).

The CARES Act entitled all borrowers with student loans owned by ED to an interest-free payment pause and
other key protections, including credit protection. From March 27, 2020 through the end of September 2020,

federal law guaranteed borrowers that:

During the period in which the Secretary suspends payments on a [federal student loan owned by the
U.S. Department of Education], the Secretary shall ensure that, for the purpose of reporting information
about the loan to a consumer reporting agency, any payment that has been suspended is treated as

if it were a regularly scheduled payment made by a borrower.®

Yet, in seeming violation of these rights, companies like Navient and PHEAA furnished information to consumer
reporting agencies indicating that borrowers had stopped paying or had fallen behind. Errors in credit reporting
can be extremely costly for borrowers,® and it can be especially difficult for consumers to correct errors, seek

justice, or even obtain basic information about their situation when furnishers and consumer reporting agencies

make mistakes.”

5 P.L. 116-136; In parallel to the enactment of the CARES Act, which covered Direct Loans and federally held loans made under
the now-defunct guaranteed loan program (FFELP loans), the Department of Education, via executive action, extended these
protections to all borrowers with loans held by the Department of Education, including borrowers with loans made under the
Perkins Loan program. This extension is noteworthy because, as the following section describes in detail, ECSI, the Education
Department's designated Perkins loan servicer, appears to have committed widespread errors when furnishing credit
information. For further discussion of the executive actions related to the COVID-19 payment suspension, see Federal Student
Aid Programs: HEROES Act Waiver Correction, U.S. Dep't of Educ. (Dec. 11, 2020),
https://www?2.ed.gov/documents/coronavirus/20201211-heros-waiver-correction.pdf.

8 In FTC Study, Five Percent of Consumers Had Errors on Their Credit Reports That Could Result in Less Favorable Terms for Loans,
Fed. Trade Comm'n (Feb. 11, 2013), https://www.ftc.gov/news-events/press-releases/2013/02/ftc-study-five-percent-
consumers-had-errors-their-credit-reports.

" Penelope Wang, Why It's Still So Hard to Fix Credit Report Errors, Consumer Reports (Jan. 8, 2020),
https://www.consumerreports.org/credit-scores-reports/why-its-still-hard-to-fix-credit-report-errors/.
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Moreover, it is not clear from the records the SBPC obtained whether ED investigated the root causes or full
extent of these errors, attempted to determine whether or how badly affected borrowers suffered direct financial
harm, or ordered remediation for injured borrowers. Of equal importance, it remains unknown whether ED
instituted consequences for companies that apparently broke the law or whether it collaborated with state and
federal regulators and law enforcement agencies such as the Consumer Financial Protection Bureau (CFPB) to

remedy potential violations of consumer’s rights, including those afforded by FCRA.

The apparent non-enforcement of FCRA in this case offers a clear illustration of systemic mismanagement of risk
by ED, particularly as it relates to the performance of its student loan contractors. Among other requirements,
FCRA requires the companies that furnish credit information to consumer reporting agencies (“furnishers”) to do
so accurately and provides a scheme to remedy any credit damage caused by inaccurate furnishing of credit
information.® Importantly, this accuracy standard cannot be enforced by ED—it can only be enforced by federal

and state consumer protection officials.®

The seemingly insular and obstructive tactics by ED during the last administration underscore why the Biden
Administration must immediately revoke the disastrous Trump-era guidance that continues to block the CFPB
and state consumer protection agencies from overseeing and enforcing consumer protection laws against the
student loan industry. To date, the administration has still not taken this key step to permit strong, independent
oversight of the student loan industry and protect borrowers. The findings in this report make clear that

borrowers will not be safe from these and innumerable other harms until it does.

815 U.S.C § 1681s-2.

915 U.S.C § 1681s.
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Findings

It is already a matter of the public record that ED and the student loan servicing industry allegedly failed to
faithfully implement the protections afforded in response to COVID-19." For example, a lawsuit filed in May 2020™
alleged that the student loan servicer Great Lakes incorrectly reported to consumer reporting agencies that
nearly 5 million borrowers had stopped paying on their student loans—an apparent violation of the CARES Act.
This error may have damaged millions of borrowers' credit scores during a pandemic,™ possibly leaving those
borrowers vulnerable to added costs when they could afford them least. Even the head of ED's Office of Federal
Student Aid ultimately conceded that borrowers’ credit information furnished by ED’s contractors was

“inaccurate."™

Seeing these widespread industry failures amid borrowers’ continued struggles to keep up with student debt
during the pandemic,™ the SBPC submitted a request through the Freedom of Information Act (FOIA) regarding
ED and its servicers’ implementation of the CARES Act. The goal of this request was to learn more about the root
causes of these breakdowns, how widely they had spread, and what was being done to help the borrowers they

harmed.

The documents uncovered in response to this FOIA request offer new insight into how broadly the system failed

during the start of the pandemic and how little has been done to make affected borrowers whole.

10 Student Borrower Prot. Ctr,, supra note 1.
"ABC7, supra note 4.

2 Aarthi Swaminathan, Student Borrowers Sue Over ‘lllegally Damaged’ Credit Scores Amid Coronavirus Pandemic, Yahoo (May
21, 2020), https://www.yahoo.com/entertainment/student-borrowers-sue-credit-scores-coronavirus-pandemic-114704744.html.

B @FSACOO, Twitter (May 26, 2020, 3:00 PM) https://twitter.com/fsacoo/status/1265402482123030528?lang=en.

4 Ben Kaufman & Persis Yu, It's Time for Washington to Stand Up for Millions of Student Loan Borrowers Struggling Without Relief
During COVID, Student Borrower Prot. Ctr. (Feb. 16, 2021), https://protectborrowers.org/its-time-for-washington-to-stand-up-for-
millions-of-student-loan-borrowers-struggling-without-relief-during-covid/.
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Servicers improperly told consumer reporting agencies that tens of
thousands of borrowers had stopped paying their bills, sometimes

for months

Records received in response to the SBPC's request make clear that Great Lakes was not the only federal
student loan servicer that ED knew to have incorrectly told credit reporting agencies that borrowers had stopped
paying on their loans. Instead, these servicers furnished borrowers as being in “deferment,” possibly harming
their credit. Correspondence between ED and the servicer ECSI™
Records received in response reveals that “ECSI reported ~43K borrowers in ‘mand[atory]

m

to the SBPC's request make admin[istrative] forbearance’ as ‘deferred.” This is the same error
clear that Great Lakes was identified in the previously mentioned lawsuit against Great Lakes,
not the only federal student meaning it may have caused thousands of borrowers to endure the
loan servicer that ED knew to same credit damage that millions of Great Lakes customers

have incorrectly told credit experienced. Given the timing of the emails the SBPC uncovered, it
reporting agencies that is also possible that ECSI's errors persisted into June 2020, months
borrowers had stopped after the passage of the CARES Act and long after the Education
paying on their loans. Department assured the public that the furnishing of “inaccurate”

credit information had ceased.™

5 ECSl is a private company responsible since 2013 for servicing federal Perkins loans. See Fed. Student Aid, (Campus-Based)
Subject: Perkins Loan Servicing Information - Federal Perkins Loan Servicer Transition (Nov. 1, 2010),
https://fsapartners.ed.gov/knowledge-center/library/electronic-announcements/2013-11-01/campus-based-subject-perkins-
loan-servicing-information-federal-perkins-loan-servicer-transition.

6 Michael Stratford, Democrats Urge DeVos to Punish Student Loan Firm for Emergency Relief Blunder, Politico (May 29, 2020,
6:00 AM), https://www.politico.com/news/2020/05/29/democrats-devos-student-loan-blunder-288148.
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Figure 1: ECSI incorrectly reported ““43k borrowers” as being in deferment—and

ED may not have known for months"

Good morning Becky,

Please review the results of yesterday’s Vendor Oversight Report and provide a response as
to when ECSI will make the remaining corrections to the Credit Bureau reports.

Vendor Oversight Report:
credit R ;

e ECS|reported ~43K borrowers in "mand admin forbearance" as "deferred". ECSI
submitted corrected reporting to 2 of 3 credit bureaus

Please provide a response by noon today.

Lakria

Additionally, in an unknown number of cases, the federal student loan servicer PHEAA also incorrectly reported
borrowers who opted out of the payment pause offered by the CARES Act (that is, borrowers who chose to

continue making interest-free payments to pay down their loans) as having stopped paying on their loans. This
error led to what one ED official described as “complaints ... from borrowers about credit reporting issues that

appear to have affected their credit scores.”

7 Appendix at 90.
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Figure 2: PHEAA incorrectly reported borrowers as being in deferment in part

because its system was not equipped to handle their loans™

Attached are three recent complaints we have received from borrowers about credit reporting issues that appear
to have affected their credit scores.

Could you please review these cases ASAP and let us know what you have learned about them?

We have an interview with F
Both of the identified borrowers elected to opt-out of the Administrative Forbearance for COVID-19 during

Thank you for your help, the month of April 2020 and prior 10 the end of month credit reporting. Based on the timing for when billing
statements are provided, no bill was generated for either borrower in April. When there is no bill due for a

MAY COD PWD particular month, the standard credit reporting logic views the loan as being 'Deferred.’ While this is
accurate credit reporting for when no payments are due, PHEAA is now aware that certain third party

Patrick Campbell companies may interpret the ‘Deferred’ status as negative

Vendor Cversight and Program Aood

Student Experience and Ald Delivery | grder to be consistent with the intent of the CARES Act, coupled with our recent awareness of the
Federal Student Aid (FSA) i i = % 5

US Department of Education potential impact of deferred reporting, PHEAA is making a system change to ensure borrowers that opt-
Dffice: (202) 377-3830 out of the Administrative Forbearance for COVID-19 are reported as ‘Current’ (Account Status 11 and

Payment History Profile value "0").

l. eder ':|SI.U(!?I\I \

This change is exp]  Hi Lisa,
this change is imp

prior Payment Hisf  Hope you are doing well. These borrowers did not opt out but instead had to have their loans spilt due
2 - to a system limitation of 599,999.99 in interest. They were updated on Friday. We are currently
This change will al e " r K e oxE
reviewing all loans that have the same situation and are updating those and putting in additional steps
Thank you, when this occurs in the future.
Thanks and have a great rest of the week,
Paul

As depicted in Figure 2, the credit furnishing error that affected borrowers who opted out of the payment pause
appears to have also affected borrowers who did not opt out at all. This second cohort of borrowers appear to
have been affected due to an obscure system error by PHEAA. In particular, these borrowers had their loans split
by the student loan giant into two accounts in its loan management system. PHEAA represented to ED that it
split these borrowers' accounts because its internal system does not allow for ledger entries with more than
$99,999.99 in accrued interest. Plainly put, borrowers who shouldered runaway interest charges before the
pandemic—typically due to enrollment in an income-driven repayment plan—suffered credit damage likely

because of their use of this debt relief option.

These findings illustrate how America's student loan system can be a debt trap for those who cannot afford their
loan payments. They also offer yet another sign that borrowers are forced to shoulder the burden when servicers

make costly mistakes, while servicers do not face repercussions even in the face of a congressional inquiry.™

® Appendix at 130-132, 137.

9 Stratford, supra note 16.
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The student loan industry appears to have inconsistently handled

thousands of defaulted borrowers’ credit reporting

Unfortunately, the botched implementation of the CARES Act appears to have extended beyond inaccurate
information indicating that borrowers were in deferment. In thousands of other cases, borrowers who were
already struggling under the weight of student loan debt—those in default—were apparently denied protections

guaranteed under the law.

Documents uncovered through the SBPC's investigation reveal that ED conducted an internal inquiry to
determine how many borrowers the Department’s contracted servicers reported as being in each possible
repayment status for the month of April 2020. The results of this inquiry reveal stark inconsistencies across
servicers in the treatment of borrowers with loans in default. In particular, in over 5,290 instances, servicers

reported borrowers as being in default when that status may not have been appropriate.

For many of these servicers, such as Navient, the small number of borrowers reported as being in default relative
to the large size of their portfolio (1,034 borrowers out of 5.6 million)?° raises concerns that these borrowers fell
through the cracks of the companies’ implementation of the CARES Act. It also reveals potential weakness in
companies’' compliance management systems intended to prevent the furnishing of inaccurate credit
information. More broadly, the fact that some servicers reported at least some borrowers as being in default
while others did not points to inconsistency and ineffectiveness by industry and ED, including a possible lack of
clear guidance from ED regarding how to furnish credit information about defaulted borrowers. These findings
raise serious unanswered questions for the Department and for servicers about how the CARES Act was
implemented, whether inaccurate information addressed, whether any harm to borrowers was remedied, and

whether companies that broke the law were held responsible.

20 Federal Student Loan Portfolio, Fed. Student Aid, https://studentaid.gov/data-center/student/portfolio.
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Figure 3: In over 5,290 instances, borrowers may have been inappropriately

reported as being in default?'

Stat Type |Name Mohela EdflnnnmEI Cornerstone | Granite State OSLA ECSI 1P=N=Iu! Navient PHEAA Nelnet Great Lakes

BK Bankruptcy Claim, Active 10,634 4,725 1,201 2,406 1,736 300 47,319 51,644 30, 41,706

DB Defaulted then Bankrupt, Active Chapter 13 - - . . - 177 - - -

DO Defaulted, Then Bankrupt, Active, Other - - - - - 30 L] 1 - -

1A Loan Originated 840,302 672,947 461,214 498,724 334,538 4,015 612,663 734,322 B50,099 1,242,155

] In School or Grace Period - - - - - 3 - - - -

G In Grace Perlod 190,651 164,445 118,936 119,643 86,250 972 204,885 241,448 245,479 350,052

M In Military Grace - 27 28 14 23 - 100 31 61 107

P In Post= Deferment Grace - - - - - 5,785 - - - -

oF Defacited, Unresolved 09 5 : 1 21 304 | 752 163 1 :

DU Defaulted, Unresolved - - - - 1 1&_1. 156 36 - l

DX Six Consecutive Payments. - - - - - 895 60 4 - -

Dz Defaulted, six consecutive then missed {s) - - - - - 1.788 66 T - 2 i

XD Defaulted, Six Consecutive Payments . 1 . . . 7 - . 3 - L

e I e P R e B " e

RP In Repayment 4,549 5,452 5,396 AT3 1,238 4574 74,951 85,629 10,635 18,220

DL Defaulted, In Litigation ] ] 0 o o 1 4] ] 1] 0
IF-R F-lalﬂ 0 '] 0 0 0 1] 1] 1 0 0

Notably, should Navient's reporting of borrowers as being in default have been (as appears) in error, it also
would not be the first time that the company allegedly broke the law through furnishing errors. In the Consumer
Financial Protection Bureau's lawsuit against the company, for example, the Bureau alleged that Navient,?
“[h]armed the credit of disabled borrowers, including severely injured veterans” by misreporting to consumer
reporting agencies that borrowers whose loans had already been discharged under the federal Total and
Permanent Disability discharge program were in default. California made a similar charge in its own lawsuit

against the company.?

Borrowers will remain at risk until ED rolls back failed obstructionist

policies and collaborates with federal and state law enforcement

The widespread breakdowns described above are a direct result of Betsy DeVos's unprecedented efforts to block

independent federal and state consumer protection agencies from conducting strong oversight of the student

2 Appendix at 102.

22 CFPB Sues Nation’s Largest Student Loan Company Navient for Failing Borrowers at Every Stage of Repayment, Consumer Fin.
Prot. Bureau (Jan. 18, 2017), https://www.consumerfinance.gov/about-us/newsroom/cfpb-sues-nations-largest-student-loan-
company-navient-failing-borrowers-every-stage-repayment/.

2 First Amended Complaint at 24, California v. Navient Co,, (Cal. Super. Ct. 2018) (No. CGC-18-567732),
https://oag.ca.gov/system/files/attachments/press releases/CA%20AG%20First%20Amended%20Complaint%20-
%20Navient.pdf.

10
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loan industry. As noted above, only federal and state consumer protection officials—not the U.S. Department of
Education—have the authority to enforce furnisher accuracy requirements under FCRA. It is clear that while
regulators were held at bay and unlikely to act, the student loan industry botched its response to COVID-19 and

left borrowers vulnerable when they needed help the most.

As the SBPC has written before,?* Betsy DeVos took extraordinary administrative steps during her time as
Secretary of Education to sideline these key consumer protection officials and keep them from protecting
borrowers against industry abuse. The federal government and state agencies could have coordinated to protect
borrowers from breakdowns at this critical moment and in response to Congress's enactment of badly needed
protections; instead, ED waged a “turf war"?® that affirmatively halted federal and state watchdogs from holding

industry to account.?® The present findings are a consequence of these choices.

Unfortunately, the Biden Administration has still not taken the steps necessary to roll back Betsy DeVos's
disastrous policies and finally allow independent state and federal law enforcement officials to protect student

loan borrowers. In particular, the Biden Administration has not yet .
. . . . Unfortunately, the Biden
rescinded the Trump-era guidance blocking state agencies and the _ ) )
o _ , Administration has still not

CFPB from supervising and enforcing consumer protection laws
, , taken the steps necessary
against federal student loan servicers.?” The breakdowns the SBPC

. . _ to roll back Betsy DeVos's
uncovered throw into stark relief how badly borrowers need the Biden

L disastrous policies and
Administration to act.

finally allow independent

Moreover, the findings outlined in this report also make clear that it state and federal law
would be unconscionable and dangerous for federal student loan officials to protect student

borrowers to have their payments resume—as they are slated to in loan borrowers.

2 Tamara Cesaretti & Ben Kaufman, Betsy DeVos's Policies are Still Blocking Law Enforcement from Protecting Borrowers During
COVID. It's Time to Roll them Back., Student Borrow Prot. Ctr. (Feb. 2, 2021), https://protectborrowers.org/devos-policies/.

25 Chris Arnold, Exclusive: Turf War Blocked CFPB from Helping Fix Student Loan Forgiveness Program, NPR (Oct. 15, 2019, 10:52
AM), https://www.npr.org/2019/10/15/769326896/exclusive-turf-war-blocked-cfpb-from-helping-fix-student-loan-forgiveness-

progra.

26 Aarthi Swaminathan, ‘Misguided and Unsound'’: States Call on New Education Secretary to Stop Protecting Student Loan
Services, Yahoo (Mar, 9, 2021), https://finance.yahoo.com/news/states-call-on-education-secretary-to-stop-protecting-student-
loan-servicers-150103632.html.

27 Cesaretti & Kaufman, supra note 24,

"
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October—without fundamental changes to the student loan system. The student loan industry appears to be
wholly unprepared for the operational and technical challenges presented by an effort to simultaneously restart
student loan payments for 30 million people in the midst of a global pandemic. The indications of widespread
borrower harm documented in this report, coupled with the relative lack of evidence of a muscular, consumer-
focused response, leave little reason to assume that the restart of federal student loan payments will be anything

other than disastrous for borrowers.

Preventing this harm will require ED to pursue affirmative efforts to protect borrowers, including recognizing the
critical role that independent financial regulators play under the law. Such a shift can leverage the expertise and
capacity of federal and state law enforcement officials and regulators to police the practices of the student loan

industry, including compliance with related consumer financial protection laws like FCRA.

Unfortunately, nearly three months into the Biden Administration, there has been little progress toward the

realization of these badly needed student loan borrower protections.?

2 See, e.g.,, David Dayen, The Education Department’s Slow-Walk on Student Debt, The Am. Prospect (Mar. 29, 2021),
https://prospect.org/education/education-department-slow-walk-on-student-debt/.

12
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Conclusion

Every effort to look more deeply into the breakdowns that pervade the student loan system uncovers even more
chaos and borrower harm. The results of the SBPC's FOIA request related to the implementation of the CARES
Act reveal yet another layer of failure that has injured student loan borrowers, underscoring what millions already
know—that the current system cannot be trusted to operate in borrowers’ financial interests and deliver on

borrowers' rights under the law.

13
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Appendix

The following are the results of a Freedom of Information Act request seeking records related to the
implementation of the CARES Act by the student loan industry including but not limited to communications

between the Department of Education and federal student loan servicers.
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