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Executive Summary
•

Californians carry a high burden of student loan debt, with an estimated 650,000 borrowers owing over
$10 billion in private student loans in addition to, or in lieu of, federal student loans.1 Unlike federal
student loans, private student loans are not eligible for federal alternative repayment and debt relief
options. Even many student borrowers who attended predatory, for-profit colleges or trade schools that
later lost their accreditation remain liable to private student lenders that continue to collect on
outstanding balances.2

•

The following report offers a detailed analysis of newly compiled data revealing the punishing
consequences for private student loan borrowers in California who fall behind on their debts. In
California, as in other states, student loan companies sue borrowers in state court to collect on private
student loans. The following analysis shows that these borrowers overwhelmingly end up with court
default judgments entered against them and that more than 90 percent of borrowers do not have the
means to resolve these judgments, leaving outstanding balances to grow through statutory interest and
creating a massive barrier to financial stability.

•

Although the Consumer Financial Protection Bureau has found widespread abuses in the prosecution of
thousands of these student debt collection cases nationwide, in almost all of the cases filed in California,
borrowers do not have access to an attorney to represent them in court. This pattern leads borrowers to
forgo the opportunity to raise meritorious affirmative defenses. The debt collection judgments that arise
out of this vacuum of legal representation remain collectible for ten years and are indefinitely renewable
unless a borrower has a legal basis to affirmatively challenge the entry of default judgment or its renewal,
which is rare.

•

Private student loans have high interest rates, sometimes in the double digits, which means that by the
time a borrower has defaulted, she may owe more than she originally borrowed.3 This will certainly be
true if a borrower has trouble finding a job that pays enough to make monthly payments on the private
student loan before and/or in the lead up to default, as is often the case for graduates of for-profit
schools.4 If a borrower requests a forbearance on a private student loan, interest continues to accrue
even while payments are delayed. Once a borrower runs of out forbearance options and defaults on the
loan, debt collection processes using California state courts add to this debt burden, with judgments
accruing interest at a rate of ten percent per year.5
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The consequences of default on a private student loan can be mitigated if a borrower has the knowledge
and ability to assert meritorious defenses to a debt collection lawsuit. However, the data shows that few
self-represented litigants even file an answer, the first paper to respond to the lawsuit, much less assert
their rights and prevail in court.

•

Based upon a first-of-its-kind analysis of newly compiled California court records conducted by Claire
Johnson Raba of the Consumer Law Clinic at the University of California Irvine School of Law, this report
makes the following key findings:
§

Student loan debt collection lawsuits targeted nearly 12,500 California borrowers over the past
decade. The problem of private student loan borrowers being dragged into court by creditors is
widespread. Over 12,500 private student loan borrowers have been sued in California from 2008 to
2020, and tens of thousands of additional borrowers are at risk of being sued in the future if they fall
behind on payments.

§

Most student loan debt collection lawsuits were brought by several large, out-of-state
creditors including the National Collegiate Student Loan Trusts. More than two-thirds of
California collection cases were brought by one of the National Collegiate Student Loan Trusts
(NCSLT), a set of Delaware statutory trusts that hold title to private student loans originated by big
banks like Bank of America, US Bank, and JPMorgan Chase. This entity was alleged by the CFPB to
have engaged in filing debt collection cases without proof— or while falsely attesting that it could
prove— that it had good title to loans. It is estimated that NCSLT holds many of the outstanding
private student loans in California and that the risk to borrowers of being sued remains. Due to
ongoing litigation over the enforcement of the federal government’s consent order against NCSLT, a
court-ordered audit of all NCSLT judgments is currently on hold, despite findings that NCSLT has
historically engaged in unfair and deceptive practices in bringing many of these cases in state
courts.

§

The effects of private student loan-related court actions are widely distributed and affect
Californians throughout the state. The impact of private student loan court actions is widely
distributed and affects borrowers throughout California, with Butte, Merced, San Diego, and San
Bernardino the leading counties with the most filings per capita. Court filings shows that borrowers
in urban and rural counties alike were sued at a similar pace by creditors seeking to collect on
defaulted private student loans.

§

Borrowers lack legal counsel in 9-in-10 private student loan debt collection lawsuits. Almost no
student loan borrowers have an attorney to represent them in court in student loan debt collection
matters. Over the period studied in this issue brief, an average of ten percent of defendants had an
attorney. This number dropped to five percent during 2012, the year in which filings were highest.
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Similar patterns hold true across all counties in the study, showing that access to an attorney for
student loan debt collection cases is a problem for borrowers throughout the state.
§

After a judgment is entered, borrowers face wage garnishment and other forced collections in
thousands of cases across California. Default judgments are more common in student loan cases
than in California debt collection cases overall, leaving borrowers at risk of wage garnishment and
bank account levies. A default judgment was entered against borrower defendants in 65 percent of
student loan debt collection cases, compared to about 55 percent in credit card debt collection
cases. A settlement is one way to avoid entry of judgment, and student loan borrowers have less
success than other debtors in obtaining a settlement and dismissal in their cases.

§

Court-ordered collections are rarely enough to pay off defaulted debts, leaving borrowers with
debts that grow larger over time. Once a judgment is entered, only 7.5 percent of borrowers were
able to pay off the balance they owed, leaving a vast number of outstanding judgments to go unpaid.
Outstanding judgments act as a barrier to home ownership, rental housing, and access to affordable
credit while leaving borrowers under the constant threat of wage garnishment.

•

California legislators can change this. Assembly Bill 424 (AB 424), currently pending in the California
State Legislature, proposes solutions to many of the inequities and procedural hurdles in place within the
collection of private student loans through the state court system. In particular, this bill will set specific
evidentiary standards for creditors attempting to use the courts to collect on debt and will shift the
burden away from borrowers to lenders with regard to initiating collections action. California’s AB 424
can serve as a national model for states across the country aiming to protect the most vulnerable private
student loan borrowers.
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Introduction
Americans are drowning in student loan debt.6 As the cost of college increases, borrowers are being deluged
with options for making financial ends meet, helping private student loans become a sizeable and rapidly
growing segment of the overall student loan market.7 Private student loans are riskier than federal student loans,
with significantly fewer protections for borrowers such as those working in public service, disabled borrowers,
borrowers who attended predatory schools, and those with low and moderate incomes.8 The private student loan
market has nevertheless exploded in the past ten years, with borrowers now owing on loans adding up to more
than $130 billion and annual origination volume expanding 42 percent in the past five years alone, outpacing the
growth of new lending for auto loans, credit cards, and mortgages.9 Still, borrowers remain at risk. The federal
government’s response to the COVID-19 pandemic and subsequent recession provided relief for current federal
student loan borrowers by pausing the payments and reducing interest rates for most federal student loans, but
no aid is in sight for the millions of Americans who owe on private student loans.10 Additionally, during the Covid19 pandemic, while the federal government halted all intercepts of tax refunds, garnishment of wages, and offset
of federal benefits on defaulted federal student loans, private student loan borrowers have not seen any debt
collection relief from the federal government.11 This disparity in relief is in part because the Department of
Education’s role as the holder of federal student loans grants it much more expansive powers than it has in the
private student loan space, where credit arises out of a contract between a private lender and a student. Indeed,
compared to federal student loans and in the absence of an act of Congress, the Biden Administration has less
clear-cut authority to force creditors to forgo collection of these debts.12
This lack of protections and the consequences of private student loan debt more generally are likely to have the
largest negative effect on communities of color. The burden of student loan debt falls disproportionately on Black
and Latino students, who take out more loans and borrow more money. 13 Almost 24 percent of Black borrowers
with private student loans have fallen behind on payments, compared to less than 7 percent of white borrowers.14
For students who attended for-profit colleges and trade schools, often low-income and first-generation college
students, the degree conferred frequently lacks the earning potential to enable a borrower to repay these loans.15
Borrowers who fall into default on private student loans need help. However, instead of working with these
borrowers, private student loan debt collectors generally file state court lawsuits to seek court judgments against
struggling borrowers, and then use state court judicial processes to collect from borrower’s wages and bank
accounts.16 These lawsuits can leave borrowers trapped under unaffordable debt for years, racking up interest
and fees that they are often unlikely to ever repay.
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The following report offers a detailed look at the scale, scope, and outcomes of these debt collection lawsuits in
California, generating important new insights into how pervasive these lawsuits are and precisely how
dangerous they can be. In particular, the data analyzed in this report indicates that more than 12,000 Californians
have faced legal action from a private student loan company over the past decade, that they almost universally
lack proper legal representation, and that outcomes for borrowers are overwhelmingly negative. Moreover, this
reality is a policy choice, as California private student loan borrowers’ heightened level of vulnerability to abuses
by creditors can be traced to the rubber stamping of default judgments and the lack of legal protections
California consumers are afforded.
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Background and Context
The Origins of Private Student Loans
As the cost of tuition has risen over the last 40 years alongside the cost of living for those pursuing higher
education, the debt burden that Americans have taken on to go to college has grown consistently higher and
higher.17 Over two-thirds of direct aid to students consists of federal benefits such as loans, grants, and tax
credits.18 However, private student loans offered by banks and other lenders nevertheless comprised
approximately 15 percent of the total student debt in 2012.19 In fact, the origination of private student loans is a
booming business. From the 2010-11 academic year to the 2018-19 academic year, private student loan
originations grew by 78 percent, while federal student loan originations dropped by 25 percent. 20
Private student loans differ from federal student aid in that they are not backed by the Department of Education
and are not subject to the laws and rules that govern federal student loans.21 Private student loans are
installment loans made by private sector financial institutions, and they are distinguishable from other types of
private credit primarily in that they must be used for an educational purpose.22 This requirement also makes them
more difficult to discharge in a bankruptcy than other forms of unsecured debt.23
Prior to 2010, many private student loan lenders originated both federal and private student loans.24 In 2010, the
passage of the Student Aid and Fiscal Responsibility Act delegated exclusive responsibility to the Department of
Education to originate and service federal student loans, leaving private lenders to offer only fully private student
loans.25 And offer them they did. The private student loan market grew during the 2000s from less than $5 billion
in 2001 to over $20 billion in 2008.26 This growth was driven in part by irresponsible lending practices that
pervaded the market prior to the 2008 financial crisis, including the widespread use of securitization to offload
the risk associated with lightly underwritten private student loans.27 This business strategy created a secondary
market for student debt, with a flood of investors entering the market eager to buy high-yield securities backed
by poorly underwritten private student credit.28 Just as in the context of mortgage-backed securities, however,
the offloading of risk that this wave of securitization involved also led to misaligned incentives and a race to the
bottom with regard to lending standards.29
Searching for new origination avenues to meet securitization demand, private student loan companies marketed
credit to borrowers at traditional colleges who had maxed out their federal student aid packages, to graduate
students who needed to borrow money for living expenses, and (as would prove crucial to subsequent rates of
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default on the product) to students who attended for-profit post-secondary schools.30 In 2000, fewer than
400,000 students attended for-profit colleges, but by 2010, that number had increased to two million.31 For-profit
attendees now account for almost half of student loan defaults, with private student loan borrowers significantly
more likely to fall in non-repayment due to economic hardship.32
Private student loan lenders have long since rebounded from the 2008 financial crisis. Annual private student
loan originations grew 41.9 percent from 2014 to 2019, outpacing origination growth for other kinds of consumer
credit including federal student loans.33 But the legacy of creditors’ risky practices at the start of the millennium
lingers, and borrowers across the country are still paying the price. As discussed below, this is laid bare in the
sheer number of borrowers being collected on each year for debt that their student loan company originated and
sold off in the boom days of student loan securitization. Collections lawsuits related to securitized private student
loans list the legal trust that the borrower’s loan was sold into as the plaintiff,34 and those plaintiffs overwhelm
the data.

The Connection Between Predatory For-Profit Schools and Private
Student Lending
The marriage of private, for-profit schools and private student loans has created a crisis of borrowers being
unable to repay their debts.35 Borrowers who fell prey to the advertisements of predatory, for-profit schools that
misled them about educational attainment and job placement outcomes are much more likely than students at
public and private non-profit colleges and universities to have relied on private student loans to meet the costs of
education.36 Moreover, in many cases, student borrowers at for-profit schools were affirmatively driven toward
private student loans, as were students who had a need for additional cash to cover expenses not met by federal
loans. 37
Student loan borrowers who attended private, for-profit schools were also often encouraged to obtain co-signers
for these debts. Because of the 90/10 rule, which requires schools to obtain 10 percent of funding from a source
other than federal student loans, for-profit schools have traditionally tended to steer students into private student
loans, including those offered by the school itself. Major student loan lenders and servicers also originated loans
for schools such as ITT Technical College, the Corinthian Colleges, the Art Institutes, and the California Culinary
Academy.38 The students who graduated from these colleges proved less likely to obtain a job in a field that
would allow them to pay off the loan.39
Many of the worst practices that for-profit colleges once used to bury students under risky private student loans
are now more difficult for companies to execute. Private student loans are still available, but since 2008, schools
have been prohibited from entering into co-branding and revenue-sharing arrangements with private student
lenders, and they are bound by restrictions on marketing private student loans along with their federal student
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aid.40 State and federal governments have also taken some steps to rein in private for-profit schools.41 Despite
these efforts, for borrowers with outstanding private student loan balances, the struggle to keep their loans from
falling into default puts them deeper into debt. Placing private student loans in forbearance or deferment doesn't
stop the accrual of interest, causing loan balances to grow. On private student loans with high interest rates,
some servicers, such as Navient, offer “reduced-rate interest plans” in which a borrower makes interest-only
payments for a period of time.42 At the end of the plan period, however, the deferred interest is capitalized, and
the balance of the loan grows by the amount of the deferred interest. Through “negatively amortizing” repayment
plans such as this one, one borrower described in a court filing how a private student loan that started at $45,000
ballooned to $87,000 over ten years. 43
Moreover, despite changes in federal law intended to protect borrowers from the private student loan trap, there
are two decades’ worth of private student loan borrowers who are still repaying on outstanding legacy debts.44
For these borrowers as well as new ones, the problems associated with predatory private education credit are far
from a relic of history. In particular, private student loan servicers engage in practices inside and out of the
courtroom that ensure that these borrowers will continue to pay on these high-interest loans, negatively affecting
borrowers’ ability to obtain economic stability, including access to homeownership and other metrics of wealth.

Private Student Loans are a Crisis for Borrowers from Historically
Disenfranchised Communities
The demographics of borrowers who struggle in repayment on private student loans diverge from those of the
general body of student borrowers. Private student loan borrowers are often students who attended for-profit
institutions, and the racial make-up of private student loan borrowers at these schools likely tracks the
demographics of those who attend for-profit trade and technical schools in general, with a significantly higher
percentage of Black and Latino students attending these institutions and taking on private student loans. For
example, while 1-in-20 college students overall are enrolled in a for-profit college, 1-in-10 Black students is
enrolled in a for-profit college.45 This means that there is a substantial intersection between the two
demographics already most likely to struggle on private student loan debt—Black and Latino borrowers, and
borrowers at for-profit colleges.
Available evidence already illustrates the struggles that this dangerous mingling of debt and existing societal
marginalization can produce. Student Borrower Protection Center report Disparate Debts found that the
distribution of the burden of student debt falls disproportionately on borrowers of color. Moreover, white
borrowers are more likely to be able to pay off their student loans by mid-career. This even holds true for highbalance student loan borrowers, such as those with graduate degrees.46 For private student loan borrowers, who

11

CO-OPTING CALIFORNIA COURTS

2021

disproportionately attended for-profit schools that did not provide them with the skills to obtain jobs that would
allow them to repay their loans, the debt burden is often inescapable.

The National Collegiate Student Loan Trusts Were a Conduit to
Reward Predatory Subprime Lending by the Biggest Banks
As the next section of the report discusses in detail, the majority of lawsuits filed by student loan debt collectors
in California were filed by one of the National Collegiate Student Loan Trusts (NCSLT), a set of Delaware
statutory trusts. These trusts hold title to private student loans originated by a vast number of lenders, including
US Bank, JPMorgan Chase, and Bank of America. Between 2001 and 2007, these lenders made more than 50,000
loans to California borrowers totaling nearly $800,000,000 that were ultimately bought by the Trusts.47 In the
decade that followed, as many as 4-in-10 of loans would end up in default nationwide.48

NCSLT in California

50,554 loans
$777 million of debt
8,059 collections lawsuits
As has been reported in detail elsewhere, NCSLT and its collaborators have been accused of a wide range of
abuses, including violations of federal debt collection law and the exploitation of state courts. These charges
include those highlighted in a 2017 case brought by the Consumer Financial Protection Bureau, which took
action against NCSLT for falsifying court documents and initiating lawsuits that were filed without sufficient
proof that NCSLT owned the loans and had the right to collect.49
Unfortunately, a settlement entered into between NCSLT and the CFPB remains unenforced, as a set of investors
sued to halt an audit that the settlement depends on. The CFPB is now suing the trusts for the violations alleged
in its original complaint, but no recovery has taken place for the borrowers, who instead must now each
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individually show that NCSLT acted wrongfully in their specific case. As CFPB v. NCSLT moves through the
relevant federal court in Delaware, it remains to be seen if there will be relief for borrowers whom NCSLT
targeted in its aggressive and often illegal pursuit of default judgments. On the other hand, if the CFPB loses and
the allegations in the consent order remain unresolved, there may soon be a flood of new NCSLT cases in the
courts.

Private Student Loans Continue to Land Struggling Borrowers in
California Courts
Private student loan debt collectors use the courts to collect on defaulted debt. Like other unsecured creditors,
they must file a lawsuit and obtain a court judgment before they can engage in involuntary collection such as
wage garnishment and bank account levies.50 Private student loan debt collectors suing California residents to
collect a debt must file a lawsuit within a four-year statute of limitations. This four-year time period generally runs
from the date of breach according to the terms of the contract, which can be the last payment.51 This means that
the right to sue to pursue a debt expires after four years unless the consumer makes a new payment on the loan.

Private student loan debt collectors deploy a myriad of underhanded tactics to continuously reset the clock on
this ostensible four-year limit. For example, collectors will entice long-defaulted borrowers to make small
payments that make no dent in the balance the borrower owes, but which nevertheless extend the relevant
statute of limitations another four years. Servicers will also require borrowers to make a $50 payment before
placing their loans into forbearance or further extending an existing forbearance, renewing the four-year
window.52

When a borrower ceases making payments entirely, the private student loan servicer turns over the debt to a
debt collection law firm that files a case in state court. In California alone, 650,000 people are estimated to owe
more than $10 billion in private student loans, and thousands of these borrowers are sued each year by student
loan debt collectors that use the court system to collect on defaulted loans.53 For those borrowers who have
faced debt collection actions, the costs and consequences have been severe:
§

Judgments in California accrue interest at a rate of ten percent per year, meaning that these debts keep
growing, acting as a barrier to financial stability, and blocking upward mobility long after default.54

§

Judgments can be renewed after ten years, and although a debtor has the right to move the court to
vacate a renewal of judgment, borrowers rarely do so.
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Borrowers with judgments entered against them risk having their bank accounts frozen and emptied out
or having their wages garnished, and borrowers who own a home are in danger of having a lien recorded
against their property if they do not repay.55

§

Compounding the problem, most borrowers do not realize that they have rights they can assert. The
majority of these cases consequently end in judgment for the plaintiff creditor, often because the
borrower was unaware of the lawsuit against them or otherwise failed to respond to the lawsuit. In some
instances, the first time that a borrower learns about a student loan debt judgment is when she receives
a notice of levy or wage garnishment.56

Taken together, these observations demonstrate how the student loan debt collection system can have
devastating financial consequences for economically vulnerable borrowers. The findings discussed in this report
demonstrate that private student lenders and other creditors routinely exploit this system, and that they do so to
the detriment of thousands of California borrowers.
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Co-opting California Courts
Overview: A Decade of Justice Denied to Private Student Loan
Borrowers in California
The Consumer Law Clinic at the University of California Irvine School of Law (UCI Consumer Law Clinic)
engaged in an empirical analysis of California court records over 12 years for a set of student loan debt collectors
that utilized the court system to engage in debt collection practices. The results of this analysis show that, over
this period, more than ten thousand Californians have been sued by a

The use of courts to
collect defaulted private
student loans remains a
serious and underregulated problem, with
thousands of California
borrowers still owing on
unaffordable defaulted
private student loans.

debt collector pursuing private student loan debt in courtrooms across
the state. These borrowers are often unable to access an attorney and
assert their rights in these state debt collection actions, resulting in
thousands of default judgments being levied against consumer debtors
who may have meritorious defenses to the claims brought against
them. Further, the following analysis also shows that, over this period,
few borrowers were able to pay off these judgments. As a result, the use
of courts to collect defaulted private student loans remains a serious
and under-regulated problem, with thousands of California borrowers
still owing on unaffordable defaulted private student loans.

Methodology
The UCI Consumer Law Clinic obtained 12,499 individual court records from 2008-2020 from 16 California
counties, including the 15 most populous counties in California, from databases capturing approximately 87
percent of the filings in the state of California during the study period. 57 The data includes all information that the
courts make publicly available through the portal view of the cases including docket information. Data was
provided to researchers by data aggregator UniCourt for entities identified by the researchers as significant
collectors of private student loan debt. The data set excludes lenders that originate non-student loans in addition
to student loans, as it is not feasible to categorize student loan cases by information in the docket without a
review of the complaints filed; accordingly, the lenders examined in this study are those who handle debts
exclusively in the private student loan domain, and not banks or other lenders that originated student loans,
except as those are captured in the National Collegiate Student Loan Trust and SLM Trust lawsuits.58
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Researchers combined data sets concerning case information, docket-level information, and documents filed,
and then analyzed the data to identify case outcomes. Data analysis was conducted using R and data
visualization was prepared with Tableau and Excel. This analysis is based on the full set of all records for the
selected creditors within the available counties, rather than a representative sample of each court’s records.

Findings and Analysis
The following analysis supports a series of findings that, when taken together, demonstrate the scale of the
injustice imposed on California student loan borrowers who fall behind on private student loans. Specifically, the
empirical analysis conducted by the UCI Consumer Law Clinic found the following:

1. Student Loan Debt Collection Lawsuits Targeted Nearly 12,500 California Borrowers
Over the Past Decade
Over the last twelve years, at least 12,499 student loan debt collection cases were filed in California by creditors
seeking to recover defaulted private student loans from former students and their families.

Figure 1. In only slightly more than a decade, creditors have filed tens of thousands of debt
collection lawsuits against California private student loan borrowers

2. Most Student Loan Debt Collection Lawsuits Were Brought by Several Large, Outof-State Creditors Including the National Collegiate Student Loan Trusts
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The majority of these cases were brought by the one of the National Collegiate Student Loan Trust entities,
which, as discussed above, are private student loan-backed securities trusts holding the notes to millions of
dollars of value in private student loans. Following close behind are private student loan originators and servicers
Sallie Mae and Navient.

Figure 2. Most private student loan collection lawsuits were brought by large, out-of-state creditors,
including NCSLT

3. The Effects of Private Student Loan Court Actions are Widely Distributed and Effect
Californians throughout the State.
Collections cases filed over the past 12 years were spread throughout California, and while roughly a third were
filed in Los Angeles County, thousands of people have also been sued in smaller, more rural counties such as
San Joaquin, Fresno, Kern, and Butte Counties.
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Figure 3. Thousands of private student loan debt collection cases have been filed in courtrooms
spanning California

Indeed, analysis indicates that the nominally outsized prevalence of Los Angeles County in the data may mask
deep private student loan borrower distress across more lightly populated areas of California. In particular, it
appears that the distribution of private student loan debt collection cases in California is much more equal across
urban and rural areas when the number of those cases is considered on a per-capita basis.

Figure 4. The California counties with the most private student loan debt collection cases per capita
are not its most urban
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4. Borrowers Lack Legal Counsel in 9-in-10 Private Student Loan Debt Collection
Lawsuits
In California, student loan debtors very rarely have an attorney to help them in court. Findings in the California
data set indicate that borrowers of private student loans are unable to afford an attorney or do not know where
to find help from legal aid. Borrowers may also feel overwhelmed when served with a debt collection lawsuit and
not know where to look for help, and legal aid organizations lack sufficient resources to represent them.59 Over
the 12 years of cases examined, only ten percent of the total number of borrowers sued in California Superior
Court had an attorney. In 2012, the year that student loan debt collection cases skyrocketed, the rate of attorneyrepresented borrowers was only five percent. In contrast, all creditors in superior court who brought cases
against California consumers had a lawyer for the entirety of the study period.
This means that the court process in these cases moved forward without the defendant’s participation, not as an
adversary proceeding in which consumer debtors were able to raise meritorious defenses, but as a rubber stamp
for the student loan debt collection industry.

Figure 5. Of the student loan borrowers sued over the last twelve years in California, only ten
percent were represented by a lawyer

In rural counties, borrowers were slightly less likely to have an attorney than those in counties where more
borrowers reside in large cities. Twelve percent of borrowers in Los Angeles County were able to retain an
attorney, but only six percent had representation in Fresno County. In Alameda County, no student loan
borrowers were represented by an attorney over the twelve-year study period. Few borrowers were represented
by legal aid offices, showing that funding necessary for legal aid offices to represent borrowers is scarce and that
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most borrowers who cannot afford to pay their student loans must somehow find the money to retain private
attorneys.

Figure 6. The lack of legal representation for borrowers in private student loan collections cases
spans California counties*

*Totals may add up to more than 100% case counts because co-signers may be separately represented. Totals may not add up to 100%
case counts because researchers excluded recently filed cases where attorney field was populated as “not yet classified by court.”

5. When Borrowers are Sued by Private Student Lenders, Courts Enter Judgments
Against Borrowers in the Vast Majority of Cases
The rate at which judgment is entered in favor of the student loan creditor plaintiff is astronomically high, with
8,237 of 12,499 cases (66 percent of cases) resulting in a judgment against the consumer defendant. Of these
cases, the majority of judgments entered were default judgments, which means that the consumer never
responded to the lawsuit and the student loan debt collector automatically won the case, giving collectors the
right to seek a wage garnishment or order to levy funds from a borrower’s bank account. In these instances, as
mentioned above, the court process functions as a rubber stamp for the student loan debt collection industry
instead of as an adversary proceeding. Of the remaining 34 percent of cases, 29 percent were dismissed. Cases
may be dismissed for a variety of reasons, including an inability to serve the defendant, or, more often in debt
collection cases, because the creditor and debtor entered into a settlement agreement in which the consumer
agrees to repay the debt over time.
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Figure 7. Borrowers lose student loan debt collection lawsuits the vast majority of the time

Because settlement agreements are not publicly filed, the disposition data does not show the consumers who
entered into settlement agreements with the creditors, but anecdotal data from legal aid attorneys supports the
theory that student loan creditors, like other debt collectors, call up consumers after filing a lawsuit and seek to
enter into a settlement agreement. Empirical analysis of debt collection lawsuit settlements generally shows that
such settlements are often not to the consumer’s benefit.60

6. After a Judgment is Entered, Borrowers Face Wage Garnishment and other Forced
Collections in Thousands of Cases Across California
Once a creditor obtains a judgment against a consumer, that creditor can then file an execution of judgment and
engage in post-judgment collection activity. Analysis of the California data set shows that creditors sought an
execution of judgment in 39 percent of the cases in which a judgment was entered. After a writ of execution is
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issued, a creditor can garnish the consumer's wages or levy her bank account, and through these actions, will be
paid.
Once the judgment is paid in full, the creditor must legally file a satisfaction of judgment. Of the cases analyzed
for this report, an incredibly low number of cases resulted in a satisfaction of judgment, meaning that the creditor
was likely not able to recover the amount of the debt through wage garnishments, bank levies, and voluntary
repayment.

Figure 8. Borrowers face wage garnishment and forced collections in thousands of cases

In the other 61 percent of judgments, the creditor chose not to execute on the judgment, allowing the judgment
to sit and accrue Interest. The data does not show why, but creditors may "sit on" a judgment for a number of
reasons, such as allowing the judgment to grow before being sold or assigned on the secondary debt collection
market, or because a review of the consumer's credit report shows no assets. A creditor may also engage in nonjudicial post-judgment collection activity, calling the consumer to persuade them to enter a payment plan to
avoid wage garnishment.

7. Most Borrowers are Unable to Pay Off Judgments Against Them
The docket data shows that only 624 of these borrowers were able to satisfy (pay off) these judgments in full.
This means that 7,613 of these judgments remain due and owing. In addition, many thousands of other borrowers
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are likely making payments on unaffordable settlement agreements. These settlement agreements are drafted by
the creditor's attorney, and many of them include a provision for stipulated entry of judgment against the
consumer if they stop making payments.61

Figure 9. The vast majority of private student loan debt collection judgments in California are not
paid off, leaving thousands of borrowers owing on judgments

It is also noteworthy that despite the lack of progress made by the vast majority of borrowers with judgments in
place, in only 224 cases was a claim of exemption filed by the consumer. The claim of exemption process is how
a consumer tells the court that they are unable to afford a wage garnishment, or that the money in a bank
account is exempt from levy, but many consumers do not know how to file this claim.

8. Thousands of Borrowers Tied to Judgments Will See Their Debts Grow Larger Over
Time
As described above, the data analyzed from the court cases in this study shows that of the entries of judgment in
California cases, thousands of judgments remain unpaid and subject to post-judgment collection activity,
including wage garnishment, bank levy, and recording of a lien on real property. Although processes exist in
California to set aside a judgment or seek an exemption to an execution of judgment, very few borrowers have
availed themselves of these. Of the 8,237 judgments entered, only 464 borrowers, fewer than 6 percent, sought to
have a default judgment set aside. This is likely because of the high rate of unrepresented litigants, a lack of
knowledge that it is possible to set aside a judgment, or instances of when the consumer is unaware that they
have been sued and where the judgment has not been enforced yet.62
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Of the thousands of student loan borrowers with judgments in place, in at least 2,600 cases a writ of execution
and levy or earnings withholding order returned no funds—in effect, borrowers facing forced collections following
a judgment repaid no money at all. This would occur if a debtor had no assets to levy or sufficient wages to
garnish.63
Figure 10. The vast majority of borrowers simply do not have the money needed to pay off their debts

Even for people who have no money to pay on a default judgment, such debts pose a barrier to access to
housing, as they continue to be reported as an outstanding debt on a credit report for seven years after the
borrower defaults. A judgment will also be a barrier to taking out a home loan, and will discourage potential
homeowners from entering the housing market because the lender can place a lien on any real property owned
by the judgment debtor, including property passed through inheritance.64 In addition to the debt growing at a
statutory rate of ten percent per year, the psychological burden of having a judgment debt outstanding places
consumers in a position of feeling like they can never get ahead.65
As noted above, a judgment was entered in 66 percent of the cases filed by student loan debt collectors in the
data set analyzed. Of the 8,237 entries of judgment, lenders sought to execute on these judgments less than half
of the time, in 3,233 cases. This means that in the rest of the cases, the judgments are sitting on the books,
accruing interest.66
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The post-judgment activity analysis shows that 92.5 percent of
judgments entered remain outstanding and collectible. The remaining
executions of judgments were returned unpaid, either because the
borrower earned too little money to garnish or because they were not
receiving earned income at all.
A conclusion that may be drawn from these findings is that borrowers
are not defaulting because they are choosing to stop paying on their
private student loans. Among student loan debt collection defendants
who are unable to pay their loans, borrowers overwhelmingly simply do
not have the money to pay off their debts before or after the collection
process proceeds through the courts.
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A Path Forward: Empowering Borrowers to
Fight Back in State Court
The Burden is on California to Act
Early actions by the Biden Administration to address issues related to student loan debt focused exclusively on
delivering assistance to borrowers with federal student loans. For example, the Biden administration has taken
steps to protect and assist students who were defrauded by predatory for-profit schools by granting relief for
borrowers who applied to have their federal student loan forgiven under the Borrower Defense to Repayment
rule.67 In particular, Education Secretary Miguel Cardona announced a reversal to the previous administration’s
policy that only provided partial relief for federal student loan borrowers whose applications had already been
approved, paving the way for about $1 billion in new federal student loan relief.68 Unfortunately for private student
loan borrowers who were misled and defrauded, the federal government is currently unable to provide this kind
of help, because the Department of Education did not originate and does not hold these borrowers’ private
student loans.69 Purely private student loans cannot be consolidated into federal Direct Loans and cannot
become eligible for any of the discharges that are available for federal student loans, such as the borrower’s
defense to repayment discharge, the total permanent disability discharge, or the Public Service Loan Forgiveness
program. Although states have the authority to halt debt collection cases, and some did so during the height of
the Covid-19 pandemic, this short delay in the filing of cases is an order of magnitude different from the kind of
federal student loan forgiveness being considered by the Biden administration.70
However, at the state level, some states are moving to regulate the court debt collection process for private
student loans—addressing many of the issues outlined in this report. In particular, these states are working to
ensure that creditors meet specific evidentiary burdens to indicate that they have a right to use the courts as an
arm of the collection process.71
Assembly Bill 424 (AB 424), currently pending in the California Legislature, is one such bill. Moreover, AB 424
proposes solutions to many of the inequities and procedural hurdles in place within the collection of private
student loans through the state court system.72
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Changes that AB 424 would make include the following:
§

The evidentiary burden will rest on the student loan debt collector to prove they have the right to
collect the debt. Unrepresented borrowers generally do not know when they have evidentiary defenses
to student loan collection cases, which results in entry of judgment and in settlement agreements in
which the borrower agrees to repay the entire balance of the loan, often on an unaffordable payment
plan. AB 424 would ensure the more sophisticated litigant must prove their case.

§

Borrowers will have the legal tools to hold abusive creditors accountable. Student borrowers who
worry daily about being sued on old, defaulted private student loan debt will benefit significantly from the
protections in AB 424 by ensuring that cases are not brought until the lender can prove it has the right to
collect on a student loan debt and will provide remedies for cases brought without sufficient proof.

§

Even where a borrower does not have counsel, strengthened procedure will protect their rights. In
court, unrepresented borrower defendants will have their rights protected by the evidentiary
requirements that must be met before a student loan debt collector is entitled to an entry of judgment
under AB 424.

§

Borrowers who face default judgments will have procedural protections to reverse the
consequences. Under AB 424, borrowers with default judgments entered against them due to bad
service will see the time period extended to move to set aside the default judgment. A successful motion
to set aside will allow borrowers to have their day in court and assert meritorious defenses.

As state policymakers consider ways to address the student debt crisis and, specifically, actions to overhaul
the rules governing private student loan debt collection litigation, California’s AB 424 can serve as a national
model to address many of the issues discussed in this report.
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Conclusion
Private student loans first trended as a consumer product marketed directly to borrowers during the early 2000s,
when they were advertised and sold alongside for-profit college certificates and degrees. The origination of
private student loans is on the rise again, with the issuance of new private student loans increasing faster than
that of any other consumer credit product. Meanwhile, without regard for the rules of evidence, the industry that
originated millions of private student loans and packaged them as investment vehicles continues to sue
borrowers who are unable to repay these high-cost debts.
Under current state law, the burden is placed on unrepresented consumer borrowers to understand and assert
their rights. This means that the collection process is a one-way conversation for private student loan debt
collectors with the borrowers who took out the loans. At the same time, borrowers are continually pressured by
student loan servicers to enter repayment plans and forbearances in attempts to manage the growing balances
of these private student loans, and they are sued when they cannot keep up on payments.
When consumers default, the collection process through the California courts is not the end of the line for
borrowers who simply cannot keep up with the payments on private student loans—it is the beginning of a new
nightmare. Court judgments, accruing interest annually and renewable indefinitely, are waiting in the wings
whenever a borrower tries to save money or gets a better paying job. Private student loan borrowers throughout
California, even those with good defenses, are at risk of entry of judgment and court-assisted collection practices
when they face student loan creditor plaintiffs in the court system—something they are likely to do without
representation.
State lawmakers can change this. Through bills like AB 424, California can flip the script on the current private
student loan debt collection nightmare, empowering borrowers to assert their rights and placing the burden of
proof before collection on creditors. After years of abuse at the hands of lenders, servicers, for-profit colleges,
debt collectors, and more, private student loan borrowers deserve these protections.
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