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Introduction: New York City’s $40+ billion dollar
procurement budget is an under-tapped opportunity to
enhance consumer and worker protections.’

Procurement can be an impactful tool to advance policies that benefit New Yorkers. The City entered contracts

with vendors exceeding $40 billion in FY25.2 Mayoral agencies accounted for over 85 percent of those dollars.

Existing laws and policies establish the viability of using the City’s procurement authority to advance its
economic justice and affordability goals.® The City has already adopted a number of procurement rules

that benefit workers, consumers, and small business owners: a living wage requirement for some workers,*
prevailing wage requirements for others,® a labor peace agreement provision for human services contracts,®
minority- and woman-owned business enterprise (MWBE) standards,” and noncompetitive small purchase (NSP)
method rules,® to name a few. New York State also requires contractors to adopt various worker protection

provisions verbatim in their contracts.’

We propose expanding the use of the City’s procurement authority to further the Administration's policy aims.
Specifically, we suggest two policy ideas that illustrate how the Mayor can use the City’s own contracts to

directly promote the Administration’s worker and consumer protection priorities:

1. Banning contractors on public works contracts from using or enforcing mandatory arbitration

agreements,’® class action waivers, and noncompete clauses against their workers;' and

2. Requiring contractors to affirm compliance with the ban on training repayment agreement provisions
(TRAPs™) in their agreements with workers on City projects, and to notify workers of their rights under

the ban.
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The City can enhance and enforce worker and consumer
rights by implementing two additional procurement
policies.

Through the Mayor’s Office of Contracting Services (MOCS)'® and contracting agencies, the City can advance

worker and consumer protections in two salient ways.

1. The City can ban its contractors from using or enforcing mandatory arbitration agreements, class

action waivers, and noncompete clauses against workers engaged on City projects.

To promote transparency, accountability, competition, the local economy, and worker safety, the City can
forbid contractors from imposing mandatory arbitration provisions, class action waivers, and noncompete
clauses on their workers on City projects. The City can require that the same standard apply, as well, to all

subcontractors on those projects.

Limiting forced arbitration greatly benefits workers and consumers. A recent study by the U.S. Department

of Labor found that after the U.S. Supreme Court green-lit mandatory arbitration and class action waivers

in employment contracts, enforcement of wage laws and recovery of lost wages dropped significantly.™ A
separate study by the National Employment Law Project found that women, Black, and Hispanic workers are
significantly more likely to be subject to mandatory arbitration and class action waivers.’™ Many of the sectors
that the U.S. Department of Labor reports as being the most prone to labor violations are highly represented in
City procurement: construction, agriculture, amusement, food services, guard services, janitorial services, and

landscaping, among others."

That is why preventing forced arbitration matters. Because when there is no arbitration provision in an
employment or consumer contract, important disputes are aired in court, in public, and the information
unearthed can be shared. Case outcomes and decisions can be relied on by later courts. Widespread abuses

by the same entity become public, and can be addressed across the board.

By contrast, when workers and consumers are forced into private arbitration, the information that is
discovered generally cannot be shared and does not reach other people who may have been harmed by the
same business practice. And the outcomes for workers and consumers, even in their individual cases, tend to
be much worse. A study by two Cornell University professors, for example, found strikingly lower win rates

and damages awarded in arbitrated employment disputes compared to litigated cases.” Another study, by
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Harvard and Stanford Business School professors, found that industry-friendly arbitrators were 40 percent
more likely to be selected than consumer-friendly arbitrators.’® The study also found that repeat-player
industry attorneys picked arbitrators based on their past favorable rulings, which the authors noted seemed to

influence arbitrators to favor industry in their future decision making.

Where there is less forced arbitration, there is more justice. The City is better off when it contracts with
companies that avoid litigation by treating their workers fairly and that comply with the law, rather than those
that can bid below their competition because they systematically exploit workers and then block them from

obtaining redress.

Noncompete clauses operate similarly. When workers are not allowed to move to a competitor, their
employers have less incentive to offer them competitive wages, benefits, safety, and fair treatment.’ Barring

the use of noncompete clauses would allow workers to offer their work to the highest bidder.

The benefits would be greatest for the workers currently most negatively affected by noncompete clauses. The
Federal Trade Commission’s rulemaking on noncompete clauses found evidence that these clauses increase

racial and gender wage gaps by disproportionately reducing the wages of women, Black, and brown workers;?°
researchers estimated that banning the clauses could make tangible progress toward closing racial and gender

wage gaps.?’

New York case law applies a skeptical eye to noncompete clauses but they are not prohibited under city, state,
or federal statute or rule.?? Prohibiting these provisions in City contracts could substantially advance workers’

rights.

A caveat about the arbitration and class action waiver aspects of the proposal: The Federal Arbitration Act
(FAA) preempts the City from regulating the use of forced arbitration provisions and class action waivers
within the City’s borders writ large, and may also prevent the City from prohibiting its contractors from using
these terms in their contracts that do not involve the City. But the City can ban these terms for workers on
City-funded projects.? The difference lies in the “market participant” doctrine developed in the context of

the “dormant commerce clause” of the U.S. Constitution.?* The dormant commerce clause prevents state and
local governments from engaging in certain types of discrimination against or burdening interstate commerce.
When a city or state acts as a “market participant”—buying and selling goods and services—it has more
leeway to further its policy goals than it does when imposing a general regulation on all businesses.?® Similarly,
in the context of FAA preemption, the City has more latitude to restrict the use of arbitration and noncompete

provisions when it is spending its own funds than when it is making a broad policy that regulates all businesses
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that operate within the City.?® That same greater discretion probably allows the City to impose similar

conditions on subcontractors and sub-subcontractors working on City projects.

2. The City can help to enforce the New York State statute banning the use of most training repayment
agreement provisions (TRAPs) by requiring contractors and subcontractors to notify employees of

this protection.

As another exercise of its procurement authority to benefit workers, the City can require an affirmative
statement from bidders that they will not enforce or include TRAPs in their worker agreements, and can
require all contractors to notify their workers on City projects of their rights under the state law. This change

could be significant in increasing compliance with a new and important law.
As the policy statement of the New York State “Trapped at Work Act” bill put it:

[PJrovisions in employment contracts that effectively leave workers indebted to their former employers
for the costs of training upon departure have the deleterious effect of stifling professional mobility,
creating significant barriers to achieving long-term financial security, and ultimately chilling the state’s
broader economy. Such arrangements trap vulnerable workers in hostile or undercompensated
environments, thereby undermining the integrity of the labor market and the economic well-being of all

New Yorkers.?

Requiring a specific “no TRAPs” affirmation in a bid and making a disclosure available to workers
operationalizes the promise each bidder already makes to comply with Clty and State laws. The City already
engages in this practice. For example, the City’s standard contract language currently requires contractors
to provide employees with information about whistleblower protections and procedures.?® Practically, the
TRAPs removal requirement—enforced through the procurement power—would increase the likelihood that

companies ensure they have removed such provisions from their contracts.
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Conclusion

The City has significant authority to improve the conditions of workers and consumers by using its
procurement power to advance economic justice policies. Two steps the City could take immediately are (1) to
stop contractors from using forced arbitration agreements, class action waivers, and noncompete clauses, and
(2) to require that contractors remove TRAPs from their contracts and notify workers of the new state statute
prohibiting these provisions. These measures would illustrate the potential of the City’s procurement authority

and advance protections for the City’s most vulnerable residents.
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